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Court of Appeals of the District of Columbia 

No. 4694. 

Tidal Osage Oil Company, Appellant, 

vs. 

Hubert Work, as Secretary of the Interior. 

_ 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 46640. 

Tidal Osage Oil Company, Complainant, 

vs. j 

Hubert Work, as Secretary of the Interior, Defendant. 

United States of America, | 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above-entitled 
cause, to-wit: 
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1 Bill of Complaint. 

Filed February 19, 1927. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 46640. 

Tidal Osage Oil Company, Complainant, 

vs. 

Hubert Work, as Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia: 

Tidal Osage Oil Company, a corporation, duly organized 
and existing under the laws of the State of Delaware, and 
being a citizen and resident of said State, and having its 
principal place of business at the City of Tulsa, in the State 
of Oklahoma, humbly complains and brings this, its bill of 
complaint, against Hubert Work, a citizen of the State of 
Colorado, and a resident of the City of Washington in the 
District of Columbia. 

And thereupon, Complainant complains and says: 

(1) That during all the times hereinafter mentioned, 
it has been and still is a corporation, organized, existing 
and doing business as aforesaid, and was and is engaged, 
among other things, in the ownership, maintenance, develop¬ 
ment and operation of oil and gas properties; that the de¬ 
fendant is, and during all the times hereinafter mentioned 
has been, Secretary of the Interior of the United States. 

(2) That, under the provisions of the Act of Congress 
approved June 28, 1906 (34 Stat. L. 539-543), commonly 
known as the Osage Allotment Act, the oil, gas and other 
minerals in and under the lands of the Osage Tribe of 

Indians, in the said State of Oklahoma (formerly 

2 Oklahoma Territory), were reserved to the Osage 
Tribe of Indians for a period of twenty-five years 

from and after the 8th day of April, 1906; and said Act fur¬ 
ther provided that, “leases for all oil, gas and other min- 
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orals’’ in said Osage Tribal lands, “may be mace by the 
Osage Tribe of Indians through its Tribal Council and with 
the approval of the Secretary of the Interior, and under 
such rules and regulations as he may prescribe”; that, by 
the Act of Congress approved March 3, 1921 (41 Stat. L. 
1249), the period of tribal ownership of all the oil, gas, and 
other minerals in and under said Osage lands, was extended 
for the period ending April 7, 1946, with the proviso, “that 
all valid, existing oil and gas leases on the 7tl[i day of 
April, 1931, are hereby renewed upon the same tc^rms and 
extended subject to all other conditions and provisions 
thereof, until the 8th day of April, 1946, and as loiig there¬ 
after as oil or gas is found in paying quantities.^’ 

(3) That, to carry these provisions of law into effect, the 
then Secretary of the Interior, under date of August 26, 
1915, prescribed certain rules and regulations to govern the 
leasing of lands in the Osage Reservation in Oklahoma for 
oil and gas mining purposes; certain amendments to said 
regulations, not material in this case, were prescribed and 
approved on May 22, 1916, and again on July 8, 19^6. 

(4) That, under the provisions of said law and the rules 
and regulations prescribed as aforesaid, by the Secretary 
of the Interior, the Osage Tribe of Indians, by Charles 
Brown, Principal Chief, under authority of the resolution 
of the Osage Tribal Council, dated June 7, 1919. did, as 
Lessor, on July 14, 1919, for the consideration, j-oyalties 
and covenants mentioned, and on the stipulations aifd condi¬ 
tions in said lease named, demise, lease and let {into the 

Guffey Gillespie Oil Company, a corporation, for a 
3 period of five years, and as long thereafter as “gas 

is found in paying quantities but such period shall 
not extend bevond the time the title to the minerals under 
the lands remains in the Osage Tribe, which time will expire 
April 8, 1931, unless otherwise provided by Congress, all 
the gas deposits in or under certain lands situated in Osage 
County, in the State of Oklahoma, and more particularly 
described as follows: 


Description. Apr>rop:. acreage. 

Twp. 26 N. Rge. 6 E. 23,040 

Twp. 26 N. Rge. 7 E. 23,040 

Twp. 27 N. Rge. 6 E. 23,040 
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Description. 


Approx, acreage. 


Twp. 27 N. Rge. 7 E. 

Twp. 28 N. Rge. 6 E. 

Twp. 28 X. Rgd. 7 E, (Except Sections 28, 29, 32, 

and 33) . 

Twp. 29 X. Rge. 6 E. 

Twp. 29 X. Rge. 7 E.- -. 


23,040 

23,040 

20,480 

15,360 

15,360 


and containing 166,400 acres, more or less, with the exclusive 
right to extract, pipe and remove gas.” 

Thereafter, said lease so executed as aforesaid, was, in 
due course submitted to, and approved by the then Secre¬ 
tary of the Interior on December 20, 1919, and said lessee, 
Guffey Gillespie Oil Company, in accordance with the re¬ 
quirements of Section 20 of the said lease, submitted its 
bond in the sum of One Hundred Fifty Thousand Dollars 
($150,000.00), which was duly accepted and approved by 
the Secretary of the Interior, and said lease was delivered 
to said lessee. 

(5) That, Guffey Gillespie Oil Company, named as lessee 
in said lease, is now the Complainant herein, Tidal Osage 
Oil Company, by change of name through amendment of its 
Articles of Incorporation as by law provided. 

(6) That, among other things, said lease provided: 

“2. (a) The lessee agrees to pay or cause to be paid to 
the Superintendent of the Osage Indian Agency, Pawhuska, 
Oklahoma, for the lessor, as royalty, the sum of 
4 12% per cent of the value of said gas at the well deter¬ 

mined as hereinafter provided, after first deducting 
the gas used for fuel and drilling and operating the lease 
by either oil or gas lessee; * * *” 

“3. Lessee covenants and agrees that it will within one 
year from and after the date of approval of this lease by 
the Secretary of the Interior expend the sum of at least 
one hundred and fifty thousand dollars ($150,000.00) in the 
actual drilling and equipping of gas wells or dry holes, 
none of such expenditure to include the drilling or equipping 
of oil wells for jwliich gas lessee will be reimbursed nor in 
the cost of pipe line or other facilities for marketing gas, 
unless the expenditure of a less amount of money results 
in the development of gas wells with an open flow capacity 
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o 


ill expend 


of not less than 50,000,000 cubic feet of gas peij* day; and 
not more than 20 per cent of the open flow capacity of any 
such gas well shall be utilized unless otherwise fiuthorized 
by the Inspector. 

Lessee further covenants and agrees that it w 
annually not less than one hundred thousand dollars ($100,- 
000) during the life of the lease in developing olr in main¬ 
taining a production of 10,000,000 cubic feet oil available 
gas per day on the basis of a utilization of not ljnore than 
20 per cent of the open flow capacity of any well las herein¬ 
before set forth, unless the expenditure of a le^s sum be 
sufficient to maintain such production; provided, tljiat should 
such expenditure during any one year not result jin obtain¬ 
ing the required minimum quantity of gas, lessee shall 
utilize, beginning eight months from date of approval of 
this lease or pay royalty on a basis of 20 per cent of the 
open flow capacity of all commercial gas wells; Provided, 
that should the expenditure of the sums hereinbefore pro¬ 
vided result in the development of 50,000,000 cubjic feet of 
gas or more than that amount, the lessee shall not be re¬ 
quired to utilize in any one year, beginning eiglijt months 
from the approval of this lease, more than an annjual aver¬ 
age of 10,000,000 cubic feet per day or pay a rclyalty on 

zed, and 
rovalty 
e period 


more than such annual daily average if not util 
provided lessee shall not be required to pay anV 
on any gas development but not taken during tl 
of eight months from the date of approval of this lehse; pro¬ 
vided further, that should it be shown to the satisfaction 
of the Secretary of the Interior at any time that the lands 
embraced in this gas lease have been fully prospected and 
developed, and that the expenditure of additional |sums in 
the drilling of wells could not reasonably be expected to 
result in the further development of gas, then in such 
event the further annual expenditures as hereinbefore pro¬ 
vided shall not be required.” | 

‘ ‘14. The gas lessee shall furnish the oil lessee,| free of 
royalty, sufficient gas for drilling and operating purposes 
at a rate to be agreed upon, or on failure to agree, ihe rate 
shall be fixed by arbitration; Provided, that the ol lessee 
shall at his own expense furnish the necessary pjpe and 
fittings to connect at and with the well and all such 
5 connections shall be subject to the approval of the 
Inspector.” 
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“16. All amounts due and payable under this lease shall 
be paid to the Superintendent, in St. Louis or Kansas City 
exchange, or on a solvent member bank of the Federal Re¬ 
serve System, except where such exchange cannot be pro¬ 
cured, postoffice or express money orders will be accepted.” 

“17. This lease is subject to the regulations approved 
August 26, 1915, and to all regulations which may here¬ 
after be prescribed by the Secretary of the Interior rela¬ 
tive to such leases, all of which are made a part of this lease: 
Provided , that no regulation made after the approval of 
this lease shall operate to affect the term of lease, rate of 
royalty, or acreage unless agreed to by both parties.” 

“18. The Osage Tribe shall have the right to the free 
use of gas delivered at the well or at the nearest gas trunk 
line for any desired school or other building belonging to 
the Tribe: Provided, that the lessee shall not be required 
to pay royalty on such gas.” 

“19. Violation of any of the terms and conditions of 
this lease or of the regulation pertaining thereto shall sub¬ 
ject the lease to cancellation by the Secretary of the In¬ 
terior or the lessee to a fine of not exceeding five hundred 
dollars ($500.00) per day for each and every day the terms 
of the lease or of the regulations are violated or the orders 
of the Superintendent in reference thereto are not complied 
with, or to both such fine and cancellation, in the discretion 
of the Secretary of the Interior: Provided, that the lessee 
shall be entitled to notice and hearing with respect to the 
terms of the lease or of the regulations or orders of the 
Superintendent violated which hearing shall be held by the 
Superintendent whose finding shall be conclusive unless 
an appeal be taken to the Secretary of the Interior within 
thirty, days after notice of the Superintendent’s decision, 
and the decision of the Secretary of the Interior on appeal 
shall be final and conclusive.” 

(7) That, among other things, the rules and regulations 
to govern the leasing of land in the Osage Reservation for 
oil and gas mining purposes, as prescribed and approved 
by the Secretary of the Interior on August 26, 1915, and as 
since amended and supplemented, provide: 

Section “2” of the oil lease, form for which is prescribed 
in the Regulations aforesaid, provided in part, as follows: 
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“The lessee agrees to pay or cause to be phid to the 
Superintendent of the Osage Indian Agency, at Paw- 
6 liuska, Oklahoma, for the lessor, as royalty, the sum 
of 16% per cent of the gross proceeds f|rom sales 

after deducting the oil used for fuel in operating the lease, 

* # * >> 

I 

Section “13” of the oil lease, provides in part, ^s follows: 

“The gas lessee shall furnish the oil lesseej, free of 
royalty, sufficient gas for drilling and operating purposes 
at a rate to be agreed upon, or on failure to agree the rate 
shall be fixed by arbitration: * * 

Section “4” of the Regulations, among other things, 
provides: 

“ * * * However, these Regulations will govern opera¬ 
tions under all gas leases in the Osage Reservation so far 
as applicable.” 

Section “5” of the Regulations (being Section 10 of the 
1915 Regulations), provides, in part: 

“ * * * In the sale and disposition of gas, preference 

shall at all times be given to domestic eonsumerjs, unless 
provided otherwise in the lease, all contracts fob the in¬ 
dustrial use of gas shall contain a clause to the effect that 
when it is shown to the satisfaction of the Secbetarv of 
the Interior that such gas is needed by domestic consumers! 
within an area fixed bv the Secretary of the Interior, such 
contract shall terminate upon the expiration of thirty days’ 
notice from the Secretary of the Interior, and that the 
Superintendent shall have authority to immediately sus¬ 
pend the furnishing of gas to industrial consumers, when 
lie is of the opinion that such gas is needed for domestic 
consumers. All gas furnished to industrial and domestic 
consumers shall be metered and sold at meter rat^s: Pro¬ 
vided, that gas furnished to an oil lessee may be Isold as 
provided in the gas lessee’s contract.” 

(8) That, immediately upon the approval and delivery 
of said lease to said lessee (Complainant herein), lessee 
went into possession of said property and commerced the 
development and operation of same in accordance with the 
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terms and conditions of said lease, and the rules and regu¬ 
lations pertaining thereto, as prescribed by the Secretary 
of the Interior and within one year from the date of the ap¬ 
proval of said lease, said lessee actually expended in excess 
of Onei Hundred Thousand Dollars ($100,000.00) in 

7 the actual drilling and equipping of gas wells in 
its efforts to develop gas wells with an open flow 

capacity of not less than 50,000.000 cubic feet of gas per 
day, and in addition to such expenditure, laid out and in¬ 
vested large sums in pipe lines, equipment and other facili¬ 
ties for marketing said gas; that everv vear since the first 
year of its operations under said lease, said lessee has 
developed and maintained on the premises covered by said 
lease, wells producing at open flow capacity, not less than 
50,000,000 cubic feet of gas per day, or has expended for 
each such year not less than One Hundred Thousand 
Dollars ($100,000.00) in its efforts so to do; that, prior to 
the year beginning December 20, 1922, and ending Decem¬ 
ber 19, 1923, there was no available market, either com¬ 
mercially or for operating purposes, for the entire minimum 
production of gas required by and being produced under 
the terms of said lease, and said lessee, in its efforts to 
create a market and to provide facilities for reaching a 
market for thq minimum of gas it was required to produce 
and utilize, spent large sums of money, to-wit, in excess 
of One Hundred Twenty Thousand Dollars ($120,000.00) 
in buying and installing engines, compressors and other 
equipment necessary to the construction of a booster station 
at Burbank, in the Osage Nation, in order to create facili¬ 
ties for reaching additional markets for said gas, and dur¬ 
ing the year beginning December 20, 1922, and ending De¬ 
cember 19, 1923, said lessee (Complainant herein) expended 
approximately One Hundred Twenty-seven Thousand 
Dollars ($127,000.00) on additions and betterments to its 
said booster station at Burbank, in order to make addi¬ 
tional markets for said gas; that, during the entire term 
of said lease, said lessee has been diligent and careful to 
keep, observe, and perform all the terms, covenants, obli¬ 
gations and conditions of said lease, and said lessee, 

8 in good: faith, believes and, therefore, alleges the 
fact to be that it has utilized, during the life of said 

lease, the minimum of gas required by the terms of said 
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lease to be utilized during each year of said lease, and has 
paid the royalty provided for in said lease on all such gas 
so utilized as was and is subject to royalty, underj the terms 
of said lease and the rules and regulations of the jSecretary 
of the Interior pertaining thereto; or, if said lessee did not 
utilize in any such year the minimum of gas required to 
be utilized, then, in addition to the royalty paid on the gas 
which was utilized, lessee has paid a royalty as provided 


ilized and 
such dif- 


by said lease, on the difference between the gas lit 
the minimum required to be utilized, just as if 
ference had been utilized for a purpose which mdde it sub 
ject to royalty under said lease, and the regulations of the 
Secretary of the Interior; and said lessee (Complainant 
herein) further avers and says that, if it lias no|t paid all 
the royalty which should have been paid under jhe terms 
of said lease and the regulations pertaining thereto, then 
it stands ready, willing and anxious to pay all such sums 
as mav be lawfullv due and owing, and offers ljow so to 
do; and no claim is made by defendant herein, that Com- 

nd owing 


kccpt for 


)00 cubic 
>oses on 


plainant herein has not paid all the royalty due aj 
by it for any period during the life of said lease, e 
the operating years, December 20, 1922, to December 19, 
1923, and December 20,1924, to December 19,1925, 

(9) That, during the operating year beginning Decem¬ 
ber 20, 1922, and ending December 19, 1923, Com¬ 
plainant herein, as lessee under said lease, utilized 
3,303,451,000 cubic feet of gas produced from said lease 
during said period; that, of said amount, 2,585,054, 
feet of gas was sold for commercial pur 
9 which Complainant has already paid to thb Super¬ 
intendent of the Osage Indian Agency, at Pawhuska, 
Oklahoma, for the benefit of the Osage Tribe of Indians, a 
royalty in the sum of Seventy-seven Thousand Five Hun¬ 
dred Fifty-one and 62/100 Dollars ($77,551.62), cr at the 
rate of three cents per thousand cubic feet of gas, which 
was and is the rate of rovalty fixed bv said lease for said 
period; that the remaining 718,397,000 cubic feet of gas 
utilized by said Complainant during said period, was util¬ 
ized by Complainant as fuel, in carrying on its own drilling 
and operations on its said lease, or was furnished to oil 
lessees operating on said lease in the Osage Reservation, 

2—4694a 
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for drilling and operating purposes; and no royalty lias been 
paid on the said gas used during said year, as aforesaid, 
by the oil and gas lessees for drilling and operating pur¬ 
poses on Complainant’s lease, for the reason that by the 
plain terms of Complainant’s lease and the rules and regu¬ 
lations pertaining thereto, said Complainant, as lessee, 
was and is entitled to, and did deduct for royalty purposes 
from the gas utilized during said period “the gas used for 
fuel in drilling and operating the lease by either oil or gas 
lessee”; that the minimum utilization required by the terms 
of said lease during said operating year, was 3,650,000,000 
cubic feet of gas, and the difference between this required 
minimum and the amount actually utilized for all purposes 
by said Complainant during said period, was and is, 346,- 
549,000 cubic feet of gas, and on this amount, Complainant 
has already paid to the Superintendent of the Osage Indian 
Agency, Pawhuska, Oklahoma, for the benefit of the Osage 
Tribe of Indians, a royalty in the sum of Ten Thousand 
Three Hundred Xinety-six and 47/100 Dollars ($10,396.47), 
the same being the full royalty due at the rate of three 
cents per thousand cubic feet, as fixed by the terms of said 

lease, just as if said gas had been utilized for a pur- 
10 pose which required a royalty to be paid thereon. 

(10), That, likewise, during the operating year, 
December 20, 1924 to December 19, 1925, Complainant has 
paid at the rate of royalty fixed in said lease, for all gas 
not utilized for any purpose, up to the minimum required 
to be utilized under the terms of said lease; and, in addition 
thereto, has paid the full royalty at the rate fixed in said 
lease, on all gas utilized during said operating year for any 
and every purpose, save and except such gas as was utilized 
by Complainant as fuel during said operating year in carry¬ 
ing on its own drilling and operations on its said lease, or 
was furnished to oil lessees operating on Complainant’s 
lease for drilling and operating purposes; that the gas 
utilized for fuel during the said operating year, December 
20, 1924, to December 19, 1925, either by Complainant, or 
furnished by Complainant to the oil lessees operating on 
Complainant's lease, aggregated 25,782,000 cubic feet, and 
Complainant admits that no royalty has been paid on the 
said 25,782,000 cubic feet of gas used during said vear as 

7 7 i C 1 C % 
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aforesaid, bv the oil and gas lessees for drilling 

7 O o 


ating purposes on Complainant’s lease, for the reason that 


and oper- 


the rules 
iinant, as 


by the plain terms of Complainant’s lease and 
and regulations pertaining thereto, said Compl 
lessee, was and is entitled to, and did deduct fd>r royalty 
purposes from the gas utilized during said period 44 the 
gas used for fuel in drilling and operating tho| lease by 
either oil or gas lessee.” 

(11) Therefore, Complainant alleges the fact to be that, 
for the periods in question, to-wit, for the operating years 
from December 20, 1922, to December 19, 1923, aijd Decem¬ 
ber 20, 1924, to December 19, 1925, on that portion of the 
minimum which was required to be utilized, bu( was not 
utilized for any purpose, Complainant has paid its full 
royalty at the rate fixed by the lease just jas if uti- 
11 lized; that, on all that portion of the gas vfliich was 
in fact utilized for any purpose, except ^uch part 
thereof as was utilized by Complainant for fuel ill drilling 
and operating its lease, and was furnished to oil lessees on 
Complainant’s lease as fuel for drilling and operating pur¬ 
poses, Complainant has paid its full royalty at the rate fixed 
by the lease; but, notwithstanding these facts, defendant 
herein, assuming to act as Secretary of the Interior, now 
demands that Complainant pay a royalty at the rate fixed 
in the lease on all the gas, to-wit, 718,397,000 cubic feet for 
the operating year, December 20, 1922, to Decejnbcr 19, 
1923, and 25,782,000 cubic feet for the operating j’car, De¬ 
cember 20, 1924, to December 19, 1925, which Complainant 


ion, for 
islied to 
jveloping 


either used, during the operating years in ques 

fuel in developing and operating its lease, or fun 

oil lessees on Complainant’s lease for fuel in de 

and operating their properties. 

(12) That, under date of January 26, 1927, notice was 

given in writing by Defendant herein, he assuming to act 

as Secretarv of the Interior of the United States, to Com- 
* 

plainant herein, that there was and is now due the Osage 
Tribe of Indians on account of the matters and tilings as 
herein set forth, as royalty, the sum of Twenty-two Thou¬ 
sand Three Hundred Twenty-five and 37/100 Dolla rs ($22,- 
325.37) 44 which amount the Tidal Company has failed to 
pay, notwithstanding the fact that demand therefor lias 
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been made.” , And said notice further provides, “you are 
hereby given jthirtv (30) days from the date of this letter 
within which to pay the above amount to the Superintend¬ 
ent of the Osage Indian Agencv, together with such addi- 
tional amount, if anv, as mav have accrued. Should the 
Superintendent report at the end of thirty (30) days that 
payment has not been made, the lease will be cancelled as 
provided by Section 19 thereof, above quoted, and 
12 the matter will be brought to the attention of the 
Department of Justice in order that suit may be in¬ 
stituted to collect the amount properly due the lessor.” 
That prior to said notice, Complainant was duly heard 
before the Superintendent of the Osage Indian Agency and 
its claim denied by that officer; and appeal was prosecuted 
to the Secretary of Interior in the manner provided by 
Section 1!) of Complainant’s lease above cited. 

(13) That Complainant further avers the fact to be that 
it is not indebted to the Osage Tribe of Indians for or on 
account of royalty due on any gas for any period, or on 
any other account, unless it be for the gas used during the 


operating years in question for the purposes in question, 
and as to which claimed indebtedness, Complainant has 
already fully plead; nor is it asserted by Defendant that 
Complainant is indebted to the Osage Tribe of Indians for 
any other purpose or on any other account, or that Com¬ 
plainant has violated the terms of the lease or the rules 
and regulations of the Secretary of the Interior pertaining 
thereto, or anv lawful orders made in anv other regard, 
except as heretofore stated. 

(14) Complainant further avers that, under the plain 
terms of its lease and the rules and regulations pertaining 
thereto, it does not owe and should not be compelled to 
pay a royalty on gas produced from its said lease and used 
by it for fuel in developing and operating its said lease, or 
furnished to oil lessees on its said lease for like purposes; 
that Complainant’s failure to pay a royalty on such gas, 
so utilized, does not constitute a violation of any of the 
terms and conditions of said lease, or any of the rules and 
regulations pertaining thereto, and the Defendant herein 
has no lawful authoritv to cancel said lease for the reason 
stated, or upon the grounds charged, and his action and 
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lias spent 
eveloping 


, in good 
the cove- 
d intends 


threatened action in that regard is nnajuthorized, 
ultra vires, illegal and void. 

(15) Complainant further avers that it 
many thousands of dollars in building up and c 
its said gas lease and leasehold estate, the value| of which 
is in excess One Million Dollars ($1,000,000.00); that it has 
a valuable, vested right therein, and that it lias 
faith, diligently carried out and performed all 
nants, conditions and obligations of said lease, ar 
so to do in the future, and the threat by Defendant) to cancel 
said lease, which will be followed by an attempted cancella¬ 
tion thereof, if Complainant does not accede to Defendant’s 
demands, will cast a cloud upon Claimant’s title and cause 
Complainant to suffer great and irreparable injury to its 
property and business, for which Complainant has and can 
have no adequate remedy, unless Defendant be enjoined 
from so doing. 

Wherefore, your Complainant prays that Hie Defendant, 
his officers and agents, may answer the premises accord¬ 
ing to law (answer under oath being hereby waived), and 
that he may, by writ of injunction to be issued opt of and 
under the seal of this Honorable Court, be enjoined from 
carrying out his threat to cancel Complainant’s lease, and 
from cancelling the same. 

And Complainant prays that, pending the determination 
of this suit, this Court will grant and issue a temporary 
injunction or restraining order, forbidding all of! said ac¬ 
tions on the part of Defendant, his officers and agents, as 
to which a final injunction is hereinbefore prayed, in order 
to preserve your Complainant from great injury to its busi¬ 
ness by reason of the threatened acts aforesaid wjliile this 
suit is pending. 

And your Complainant further prays that it may have 
such other and further relief in the premises as the nature 
of the circumstances of the case may require, and to Your 
Honors may seem meet and just. 

14 Your Complainant prays that process of Subpoena 
against Defendant may be issued out of and uiider the 
seal of this Honorable Court, commanding him to appear 
and make answer, plead, or demur to Complainant’s bill at a 
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day to be named therein, and under certain penalty to be 
therein expressed. 

w. p. McGinnis, 

W. C. FRANKLIN, 

' W. T. BLACK, 

Attorneys for Complainant. 

State of Oklahoma, 

Tulsa County , ss: 

Wallace C. Franklin, being first duly sworn, deposes and 

savs: 

* 

That he is Vice-President of the Tidal Osage Oil Com¬ 
pany, the Complainant in above entitled suit in equity; 
that he has read the foregoing bill of complaint; that the 
statements contained therein are true to the best of his 
knowledge and belief, and so far as made, of his own knowl¬ 
edge tliev are true, and so far as tliev are made from in- 
formation derived from others, he believes them to be true. 

1 WALLACE C. FRANKLIN. 

Subscribed and sworn to before me this the 16th dav of 
February, 1927. 

[seal.] SUE M. DILLON, 

Notary Public. 

My commission expires June 3rd, 1928. 


15 Stipulation and Supplemental Designation of Record. 

Filed November 17, 1927. 

******* 

It is hereby stipulated and agreed between the complain¬ 
ant and the Defendant in the above-entitled cause through 
their respective counsel that a certain gas lease from the 
Osage Tribe of Indians to the Guffey-Gillespie Oil Com¬ 
pany, Complainant’s predecessor, executed July 14, 1919, 
and approved by Defendant, December 20, 1919, a certified 
copy of which is submitted herewith shall become a part of 
the record in this cause; 
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And the Clerk is hereby requested to include such gas 
lease as well as this stipulation in the transcript; of record 
now in process of preparation. 

WILLIAM T. BLACK, 
Attorney for Defendant. 
HUBERT WORK, 

Secretary of the Interior , 

By E. (). PATTERSON, 

Solicitor . 

0. H. GRAVES, 

Assistant to the Solicitor. 

i 

16 Gas Mining Lease, Osaye Reservation, Oklahoma. 

I 

Filed November 17, 19*27. 

This lease, made arid entered into in quadruplicate, on 
this 14 dav of Julv, A. 1). 1919, bv and between the Osage 
Tribe of Indians of Oklahoma, by Charles Brown, Principal 
Chief, under authority of the resolution of the Osage Tribal 
Counsel dated June 7, 1919, party of the first part, desig¬ 
nated as lessor, and the Guffey Gillespie Oil Co. a Corpora¬ 
tion organized under the laws of the State of Delaware, 
party of the second part, designated as lessee, under and in 
pursuance of Section 3 of the Act approved June 28, 1906 
(34 Stat. L., 539, 543), witnesseth: 

1. The lessor, in consideration of one dollar, tlje receipt 
whereof is acknowledged, and of the royalties, covenants, 
stipulations, and conditions herein contained, and hereby 
agreed to be paid, observed and performed by the lessee, 
does hereby demise, lease and let unto the lessee for a period 
of five years and so long thereafter as gas is found in pay¬ 
ing quantities but such period shall not extend beyond the 
time the title to the minerals under the lands remain in 
the Osage tribe which time will expire April 8, 1931, unless 
otherwise provided by Congress, all the gas deposits in or 
under certain lands situated in Osage County in the State 
of Oklahoma, and more particularly described asjfollows: 
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Description. 

Twp. 26 N., E. 6 E. 


44 27 X., 

t i 

6 44 .. 

44 28 44 

i i 

6 44 .. 

n 29 44 

11 

6 44 .. 

\vp. 26 X., 

R. 

7 E. . 

44 27 44 

11 

7 44 .. 

44 28 44 

11 

7 44 .. 

44 29 4 4 

11 

7 4 4 .. 


Approx. 

acreage. 

23,040 

23,040 

23,040 

15,360 

23,040 

23,040 

20,480 

15,360 


Total Acres. 166,400 

(except Secs. 28, 29, 32, and 33, T. 28, R. 7) 

and containing 166,400 acres, more or less, with the exclu¬ 
sive right to extract, pipe and remove gas. 

2. (a) The lessee agrees to pay or cause to be paid to the 
Superintendent of the Osage Indian Agency, Pawhuska, 
Oklahoma, fori the lessor, as royalty, the sum of 16% per 
cent of the value of said gas at the well determined 
.17 as hereinafter provided, after first deducting the gas 
used for fuel in drilling and operating the lease by 
either oil or gas lessee; settlement of rovaltv to be made 
monthly and the accounting shall be on the basis of the 
volume taken from the lease as shown by meters approved 
by the Secretary of the Interior, to be installed at the ex¬ 
pense of the lessee at such place as may be determined by the 
Inspector with the approval of the Superintendent. All 
royalties due and payable under the terms of this lease 
shall be paid monthly at the Office of the Superintendent 
Osage Agency which with statement showing amount of 
gas sold and gasoline extracted for any one month shall 
be made not later than the 25th of the succeeding month. 
The basis of measurement of gas sold shall be ten ounces 
above atmospheric pressure, to which basis all gas shall 
be reduced by computation no matter at what pressure it 
may have been actually measured. Beginning from date 
of approval of this lease by the Secretary of the Interior 
and until September 16, 1921, the basis of value on which 
royalty shall be paid shall be 18 cents per thousand cubic 
feet, and the basis on which royalties shall be paid for each 
live year period thereafter, during the full term of this 
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lease, shall be the value of said gas at the well which shall 


be determined by the Secretary? of the Intend 


Y. 


17 


r and ap- 
, that the 


xtes above 


;a soli lie at 
be within 
be detcr- 
see agrees 
ate of the 
eonveving 
1 be tested 
to contain 


proved by the President. Provided, however 
royalties shall at no time be less than at the r 
indicated; namely, l/(j of lSf* per thousand cubic feet, dur¬ 
ing the term of this lease. If the lessee uses gas from this 
lease for the manufacture of gasoline, he shall paj' a royalty 
of 16% per cent of the market value of said i 
place of extraction, which place, however, shall 
Osage County, Oklahoma, said market value to| 
mined bv the Seeretarv of the Interior, and the lei 
that at the end of six months from the cl 
18 completion of any pipe line or pipe lines 
gas from this lease, the gas in such line sha 
under government supervision and if ascertained 
gasoline in paying quantities, the lessee may b^ required 
to construct a plant on such line or lines for the purpose 
of extracting gasoline, and pay a royalty on the gasoline 
extracted as above provided. It is understood that such 
royalty is to be paid on the quantity of the raw gasoline as 
extracted before same is blended. 

It is understood and agreed that should the price basis 
on which royaltv shall be paid be increased for any such live 
year period as provided in the foregoing paragraph, the 
lessee shall have thirty days from date of receipt of notice 
of such modified royalty basis within which to elect either 
to accept the same or to surrender the lease; and should 
the lessee fail or neglect to notify the Superintendent 
within tliirtv davs of its election, such failure or neglect 

eetion of 


shall be understood and taken to indicate the e 
the lessee to continue the lease and to pay royaljty on the 

Should 
ot be in- 


modified basis for the ensuing five-year period 
the price basis on which royalty shall be paid i 
creased for any such five-year period the lessee agrees that 
this lease shall continue in full force and effect. 

All contracts for the sale of gas for industrial or com¬ 
mercial purposes, and sworn statements showing terms, 
conditions, and schedules of prices contained in contracts 
with domestic consumers shall be subject to the approval 
of the Secretary of the Interior, but pending action thereon 
the lessee shall be privileged to furnish gas thereunder and 

3—4694a 
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in accordance \yith the terms thereof; and in the sale and 
disposition of said gas by the lessee preference right shall 
at all times be given to domestic consumers of tlie lessee 
within an area fixed bv the Secretarv of the Interior; and 
all contract for industrial use of gas shall contain a 

19 clause to the effect that the Secretarv of the Interior 
may suspend contracts for the industrial use of gas 

upon tlie expiration of thirty days’ notice, and that the 
Superintendent shall have authority to suspend immediately 
the furnishing of gas to industrial consumers when he is 
of the opinion that such gas is needed for domestic con¬ 
sumers. 

3. Lessee covenants and agrees that it will within one 
year from and after the date of approval of this lease by 
the Secretary of the Interior expend tlie sum of at least 
one hundred and fifty thousand ($150,000) dollars in the 
actual drilling and equipping of gas wells or dry holes, 
none of such expenditure to include the drilling or equip¬ 
ping of oil wells for which gas lessee will lie reimbursed 
nor in the cost of pipe lines or other facilities for market¬ 
ing gas, unless the expenditure of a less amount of money 
results in the development of gas wells with an open flow 
capacity of not less than 50,000,000 cubic feet of gas per 
day; and not more than 20 per cent of the open flow capacity 
of any such gas well shall be utilized unless otherwise au¬ 
thorized by the Inspector. 

Lessee further covenants and agrees that it will expend 
annually not less than one hundred thousand (100,000) dol¬ 
lars during the life of the lease in developing or in main¬ 
taining a production of 10,000,000 cubic feet of available 
gas per day on the basis of a utilization of not more than 

20 that should the expenditure of the sums herein¬ 
before set forth, unless the expenditure of a less sum be 
sufficient to maintain such production; Provided that should 
such expenditure during any one year not result in obtain¬ 
ing the required minimum quantity of gas, lessee shall util¬ 
ize, beginning eight months from date of approval of this 
lease or pay royalty on a basis of 20 per cent of the open 

flow capacity of all commercial gas wells; Provided 
20 that should the expenditure of the sums herein¬ 
before provided result in the development of fifty 
million cubic feet of gas or more than that amount, the 
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I 

lessee shall not he required to utilize in any ohe year, be¬ 
ginning eight months from the approval of this lease, more 
than an annual average of ten million cubic feet per day 
or pav a royalty on more than such annual dcily average 
if not utilized and provided lessee shall not be required 
to pay any royalty on any gas developed bup not taken 
during the period of eight months from the ^late of ap- 

liould it be 
he Interior 


proval of this lease; Provided further, that 

shown to the satisfaction of the Secretary of 

* 

at any time that the lands embraced in this ga^ lease have 
been fully prospected and developed, and that the expendi¬ 


ture of additional sums in the drilling of well 


reasonably be expected to result in the further develop¬ 
ment of gas, then in such event the further annual expendi- 


s could not 


uired. 
of the sur- 


tures as hereinbefore provided shall not be rei] 

4. Lessee shall have the right to use so much 
face of the land and such water on the premises as may be 
necessary for drilling and other operations, including the 
right to maintain pipe lines, telephone and telegraph lines 
and other appliances necessary for the operation of the 
wells and the transportation of gas to the consumer, also 
the right of ingress and egress and the rights of I way to any 
point of mining operations, under conditions of least injury 
and inconvenience to the owner or occupant of the surface. 
Before commencing operations the lessee shall pay to the 
surface owner the sum of one hundred ($100) dollars for 
each well location on cultivated land or land suitable for 
cultivation, the thirty-five ($35) dollars for each location 
on land not susceptible of cultivation. Location sites shall 
not exceed one and one half acres in area. During opera¬ 
tions the lessee shall pay all damages for the use of the 
surface other than included in the location sites, all 
21 damages to any growing crops or to any improve¬ 
ments on the land, and all other damages as may be 
occasioned by reason of operation. Such damages shall be 
apportioned among the parties interested in the surface, 
whether as owner, lessee, or otherwise as the parties may 
mutually agree or as their interests may appear. If the 
parties are unable to agree concerning damages, the same 
shall be determined by arbitration. No operation shall be 
commenced on any designated Indian homestead without 
the written consent of the Secretary of the Interior. 
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All agreements (or authenticated copies thereof) pro¬ 
viding for tlie settlement of damages shall be tiled in the 
Osage Agency if the surface owner is a restricted Indian, 
and all such amounts which may he due and payable to any 
such Indian or any Indian, under 21 years of age shall be 
paid to the Superintendent for the credit of such Indian. 
All sums due as rovalty or damages shall be a lien on all 
equipment on leased premises. 

5. The lessee shall carry on operations in a workman¬ 
like manner, commit no waste and suffer none to be com¬ 
mitted upon the land, nor permit any nuisance to be main¬ 
tained on the premises under its control, nor allow any in¬ 
toxicating liquor to be introduced, brought upon, sold, or 
given away for any purpose on such premises, also keep an 
accurate account of all operations, receipts and disburse¬ 
ments, furnishing sworn reports of such when and as re¬ 


quired by the regulations or by an authorized representa¬ 


tive of the Secretarv of the Interior who shall also have 


full supervision and right to inspect operations and records 
of any gasoline plant sufficient to assure that gasoline so 
produced shall be properly accounted for in royalty. 

All buildings and permanent improvements including 
casings of all producing wells drilled two years or more 
prior to the expiration of the lease and which have not been 
abandoned, shall not be removed but shall become 


22 the property of the Osage Tribe of Indians at the 
expiration of this lease while the tribe owns the 
mineral rights otherwise same shall become the property of 
the surface owner, excepting tools, tanks, boiler houses, 
pipe lines and gathering branches, pumping and drilling 
outfits, compressor stations, derricks, engines, machinery, 
and the casing in all drv and abandoned wells, which shall 
remain the property of the lessee and which may be re¬ 
moved by it within six months after the termination of the 


lease. The casings of wells drilled less than two vears 
prior to and producing gas on the termination of the lease, 
shall remain the property of the gas lessee: Provided that 
such casings shall not be removed from the wells but shall 
be purchased from the lessee by the owner of the gas rights 
at such price as may be mutually agreed upon and failure 
to agree to the price shall be fixed by arbitration. 
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6. The lessee accepts this lease with the understanding 
that the lands covered thereby may be leased to some other 
party who shall have exclusive right to all oil except as 
herein provided. 

7. If the gas lessee shall drill an oil well upon the lands 
described herein, it shall immediately, without removing 
from the well any of the casing or other equipment, notify 
the oil lessee and the Superintendent. In the event the oil 
lessee does not within thirty days after receipt of notice 
elect to take over such well, he shall immediately so notify 
the gas lessee and the Superintendent. The action taken 
and the disposition of such well shall be subject to the 
approval of the Superintendent. Should the oil lessee elect 
to take over the well, he shall pay the gas lessee the cost of 
drilling the same, including all damages paid in addition to 
the cost of drilling the same, including all damages paid in 
addition to the cost of drilling the same, including all dam¬ 
ages paid in addition to the cost in place |of casing 

23 and other equipment. 

8. If the oil lessee shall drill a well (gas] he shall 
without removing from the well any of the casing or other 
equipment immediately shut the well in and notify the gas 
lessee and the Superintendent. In the event the gas lessee 
does not within thirty davs after receiving notice elect to 
take over such well and reimburse the oil lessee tlie cost of 
drilling the same, including all damages paid in addition to 
the cost in place of casing, tubing and other equipment, the 
oil lessee shall immediately confine the gas to the original 
stratum and the disposition of such well shall be subject to 
the approval of the Superintendent. 

9. If the gas lessee shall drill an oil well upon lands 
not leased for oil purposes, it shall immediately notify the 
Superintendent, furnishing him with all information per¬ 
taining thereto. When the lands shall thereafter be leased 
for oil purposes the gas lessee shall be reimbursed by the 
oil lessee the cost of drilling said well including all lamages 
paid in addition to the cost in place of casing and other 
equipment, and until such time as said lands shall be leased 
for oil purposes the gas lessee shall be permitted to operate 
said well as an oil well upon payment of the prescribed 
rovalty on oil. 
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10. If the gas lessee shall drill a well which produces 
both oil and gas in commercial quantities from the same 
sand it shall immediately notify the oil lessee and together 
they shall arrange for the separation and utilization of the 
oil and gas, and the cost pertaining to said well. 

11. Whenever oil and gas are found in separate sands, 
and the gas lessee desires to drill through the oil sand for 
the gas, it may do so provided the method of protecting the 
oil sand shall be approved by the Inspector. 

12. If at auv time the oil or gas lessee desires to 
24 deepen a well, such action as may lie mutually agreed 
upon may be taken, not in conflict with the regula¬ 
tions. Upon failure to agree, the disposition of such well 
shall be subject to the approval of the Superintendent. 

13. All casing-head gas shall belong to the oil lessee. 

14. The gas lessee shall furnish the oil lessee, free of 
royalty, sufficient gas for drilling and operating purposes 
at a rate to be agreed upon, or on failure to agree, the rate 
shall be fixed by arbitration: Provided, That the oil lessee 
shall at his own expense furnish the necessary pipe and 
fittings to connect at and with the well, and all such con¬ 
nections shall be subject to the approval of the Inspector: 

15. It is expressly agreed, and the other provisions of 
this lease are subject hereto, that in case the lessee shall 
be unable after the making of the initial expenditure of one 
hundred and fifty thousand ($150,000) dollars for the de¬ 
velopment of said leased lands as provided in section num¬ 
bered 3 hereof, to obtain an available gas production of 
10,000,000 cubic feet per day of twenty-four hours, on the 
aforesaid utilization basis or in case the price basis for 
the payment of royalty shall be increased pursuant to sec¬ 
tion numbered 2 aforesaid and the lessee is not willing to 
pay the increased royalty, the said lessee may surrender 
and cancel this lease as to all of the leased lands and be 
relieved of further obligation and liabilitv hereunder bv 
giving to the Superintendent thirty days’ notice by mail or 
otherwise of its intention to do so and by paying to the 
Superintendent all amounts due to date of surrender and 
the further sum of one dollar: Provided , That the lessee 
may at any time by and with the consent and approval of 
the Secretary of the Interior surrender all of said lands 
or any section or fractional part of any section and have 
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this lease cancelled as to the lands so surrendered, by 

25 paying to the Superintendent all amounts then due 
and the further sum of one dollar: Provided further, 

That if this lease has been recorded the lessee shall execute 
a release covering the lands surrendered and cause the same 
to be recorded in the proper office. 

16. All amounts due and payable under this le^ise shall 
be paid to the Superintendent in St. Louis or Kailsas City 
exchange or on a solvent member bank of the Federal Re¬ 
serve System except that where such exchange cannot be 
procured postoffice or express money orders will be ac¬ 
cepted. 

37. This lease is subject to the regulations approved 
August 26, 1915, and to all regulations which may hereafter 
be prescribed by the Secretary of the Interior relative to 
such leases, all of which are made a part of this lease: 
Provided , That no regulations made after the approval of 
this lease shall operate to affect the term of lease, rate of 
royalty, or acreage unless agreed to by both parties. 

18. The Osage Tribe shall have the right to the free use 
of gas delivered at the well or at the nearest ga|s trunk 
line for any desired school or other building belonging to 
the Tribe: Provided, That the lessee shall not be Required 
to pay royalty on such gas. 

19. Violation of any of the terms and conditions of this 
lease or of the regulations pertaining thereto shall (subject 
the lease to cancellation bv the Secretarv of the Interior, 
or the lessee to a fine of not exceeding five hundred ($500) 
dollars per day for each and every day the terms of the 
lease or of the regulations are violated or the ordcri of the 
Superintendent in reference thereto are not complied with, 

or to both such fine and cancellation, in the discretion 

26 of the Secretarv of the Interior: Provided , That the 
lessee shall be entitled to notice and hearing with 

respect to the terms of the lease or of the regulations or 
orders of the Superintendent violated which hearing shall 
be held by the Superintendent whose finding shall be con¬ 
clusive unless an appeal be taken to the Secretary of the 
Interior within thirty days after notice of the Superin¬ 
tendent’s decision, and the decision of the Secretary of the 
Interior on appeal shall be final and conclusive. 
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JU is understood and agreed that no drilling for gas on 
Sees. 31 to 34, inclusive, T. 26, N., R. 6 E., shall be com¬ 
menced until authorized by the Commissioner of Indian 
Affairs. 

20. Before this lease shall be in force and effect the 
lessee shall furnish a bond in the penal sum of one hundred 
and fifty thousand ($150,000.) dollars with responsible 
suretv to the satisfaction of the Secretary of the Interior, 
conditioned for the performance of this lease, which bond 
shall be deposited and remain on file in the Indian Office: 
Provided, That the Sec’y of the Interior may in his discre¬ 
tion, decrease the amount of such bond or accept a substi¬ 
tute bond at anv time. 

* 

21. Assignment of this lease or of anv interest therein 
may be made with the approval of the Secy of the Interior 
and not otherwise. 

22. Each and everv clause and covenant of this indenture 
shall extend to the heirs, executors, administrators, suc¬ 
cessors, and lawful assigns of the parties hereto. 

In witness whereof, the said parties have hereunto sub¬ 
scribed their names and affixed their seals on the dav and 

* 

vear first above mentioned. 

CHARLES BROWN, [seal.] 
i Principal Chief. 

Attest: 


Two witnesses to execution bv Lessor: 

ELLA McQUIRK, 

P. O. Pawhuska, Okla. 

G. H. SCANLIN, 

P. O. Pawhuska, Okla. 

GUFFEY GILLESPIE OIL CO., [seal.] 
By E. X. GILLESPIE. 

Vice-President, 


Attest: 

X. H. BRAGDOX, 
Secretary. 
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Two witnesses to execution by lessee: 

E. J. LADLEY, 

1203 Union Bk. Bldg., 

P. 0. Pittsburgh, Pa. 

RUTH M. GOULD, 

1203 Union Bank Bldg., 

P. 0. Pittsburgh, Pa., 

Acknoiuledgment of Principal Chief. 

State of Kansas, 

County of Montgomery , ss: 

Before me, a notary public, on the 12th day August of 
1919, personally appeared Charles Brown to me known to 
be the Principal Chief of the Osage Tribe, who executed the 
within and foregoing lease, and acknowledged to }iie that lie 
executed the same as his voluntary act and deled on be- 
half of the Osage Tribe and in accordance with the author¬ 
ity given him bv the Osage Tribal Council. 

[seal.] ‘ N. ADELINE DE VERB, 

Official Title: Notary Public. 

My Commission expires Nov. 8, 1921. 

Department of the Interior, United States Indian Service, 
Osage Agency, Pawhuska, Oklahoma. 

Dec. 1L 1919. 

i 

The within lease is forwarded to the Commissioner of 
Indian Affairs with recommendation that it be approved. 

J. GEO. WRIGHT, [seal.] 

S uper intend ent. 

28 Office of Indian Affairs, 

Washington, D. C.,-, 1919. 

Office of Indian Affairs, 
Washington, 1). C., Dec. It, 1919. 

Respectfully submitted it to the Secretary of the Interior 
with recommendation that it be approved. 

CATO SELLS, 
Commissioner . 
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Washington, D. C., Dec. 29, 1919, 1919. 
The within lease is approved. 

S. G. HOPKINS, 

Assistant Secretary of the Interior. 


29 Filed Nov. 17, 1927. 

Department of the Interior, Office of Indian Affairs. 

I Washington, November 16, 1927. 

I, C. F. IIaul>e, Acting Assistant Commissioner of Indian 
Affairs, do hereby certify that the paper hereto attached is 
a true copy of,the original as the same appears of record 
in this Office. 

In testimony whereof, I have hereunto subscribed mv 
name, and caused the seal of this Office to be affixed on the 
dav and vear first above written. 

[seal.] C. F. HAUKE, 

A eliny Assistant (’ow m issioner. 
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Motion to Dismiss. 
Filed March 15, 1927. 


Comes now the defendant Hubert Work. Secretary of the 

•s 

Interior, by his counsel of record and moves the court to 
dismiss the bill of complaint for the following reasons: 

1. The plaintiff’s right to relief turns on the interpreta¬ 
tion of the gas mining lease which the Secretarv of the In- 
terior has threatened to cancel. In order that the court 
may intelligently consider for construction and interpreta¬ 
tion said lease,! counsel for plaintiff has agreed that the 
entire lease, for the purpose of the defendant’s motion to 
dismiss, shall be considered as a part of the bill of com¬ 
plaint, in lieu of the excerpts therefrom pleaded, without the 
necessity of a motion to make more definite and certain, 
as shown by attached letter and Western Fnion message. 

The interpretation placed upon said gas lease by plaintiff, 
in his bill of complaint, as to what constitutes the royalty 
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to be paid to the Osage Tribe of Indians for the gjas utilized 
by plaintiff thereunder is so obviously in error as to leave 
said bill of complaint wholly devoid of allegations sufficient 
to warrant the court in granting the relief sought therebv, 
it appearing from the bill that said contract fixes a mini¬ 
mum royalty per year to be paid to said Osage Tribe of 
Indians, said minimum royalty, being based upon the 
utiliaztion of 3,650,000,000 cubic feet of gas per annum, and 
iv further appearing from said bill that plaintiff has not 
paid royalty upon such basis and is indebted thereon in the 
sum claimed by the defendant, to wit, $22,325.37. 

2. The bill of complaint shows on its face that the 

y plaintiff 

rovalties 
%> 

miitted to 


31 matters and things set up and relied on b 
to avoid liability for the payment of tlicj 
claimed by defendant, have been heretofore sul 


the Secretary of the Interior and by him determined, under 


the provisions of said lease, to be payable, and 
plaintiff is in default, and his determination ther 
has become final, conclusive and binding on tin 
Tidal Osage Oil Company, and this court will 


for which 
eof is and 
plaintiff 
hot inter¬ 


fere therewith in the absence of some substantial allega¬ 
tion, not a conclusion of law, that the said finding is arbi¬ 
trary and capricious. 

3. The bill of complaint does not set forth |'acts suf¬ 
ficient to extend the court jurisdiction to grant 
sought. 

4. The bill of complaint does not set forth facts) 
to justify the court, if it has jurisdiction, to gra 


lief sought. 


the relief 

sufficient 
it the re- 


IiUBERT WORK, 
Secretary of the Interior, 
By E. O. PATTERSQN, 

Solicitor. 

O. H. GRAVES, 

Assistant to the Solicitor. 


PEYTON GORDON, 

United States Attorney. 

Of Counsel. 
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32 (Mark with X.) 

Sent via. 

Western Union. X. 

Postal. 

Radio. 

Private Line. 

Class of Service. 

Telegram. X. 

Dav Letter. 

Xiglit Message. 

Night Letter. 

Copies to -. 

Telegram. 

Confirmation. 


From Tidal Osage Oil Company, 
(Insert name of company.) 

W. C. Franklin. 

Insert Name of Dept, or Division.) 

From its office at Tulsa Oklahoma. 
(Insert name of City and State.) 


Date: March 8, 1927. 


To 0. H. Graves, 

Assistant Solicitor Department of Interior, 
Washington, D. C.: 

Your letter March fourth we only plead what we 
considered pertinent provisions of Lease but for purposes: 
of vour Motion to Dismiss you mav consider entire Lease 
as Plead. 


(Chg. Tidal Osage Oil Co.) 


W. C. FRANKLIN. 
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Tidal Osage Oil Company, Tulsa, Oklahoma. 

March 8, 1927. 

Hon. 0. H. Graves, 

Assistant Solicitor Department of Interior, 
Washington, D. C. 

Dear Mr. Graves: 

I have your letter of March 4th, and, as I was (not in the 
* | 
office yesterday, the same has remained unanswered until 

today but I enclose confirmation of telegram which was 

forwarded vou this afternoon. 

Of course, we will consider the entire lease in a discus¬ 
sion of this matter but, at the time of the preparation of 
our bill of complaint, we only set forth what we considered 
as the pertinent provisions of the lease. If necessary, we 
will attach a copy of the lease to the bill of complaint as 
an exhibit. However, we think that need not been neccssarv 
and, if vou wish to file the motion to dismiss on the theory 
that the lease has been plead, we shall raise no objections 
and will consider the lease as a part of the petition. We of 
course, wish to have our pleadings in such shape as will 
facilitate as much as possible the argument and determina¬ 
tion of the construction of the lease. 

33 If this arrangement and assurance is not satisfac- 
torv, and vou will advise what modification or 
amendment you would desire, we shall be very glad to com¬ 
ply with your request, but, with our assurance that the 
lease may be considered as plead, T can see no reason why 
this would not meet your requirements. 1 will agree with 
you at the hearing, if necessary, that a copy of the lease be 
attached to the bill of complaint. 


Verv trulv, 

+ mJ 7 


W. C. FRANKLIN 


enc. 

WCF—F. 
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Memorandum of Court. 


Filed August 1, 1927. 


i * 


* 


If the plaintiff had paid all of the royalty due under the 
terms of its lease, I think that this court would have juris¬ 
diction to enjoin a cancellation of the lease. There is no 
dispute as to the facts and the only question is one of con¬ 
struction of the lease. 

In my opinion however the construction given by the 

Secretarv of the Interior is the correct one and the bill will 
*> 

be dismissed. 

! JENNINGS BAILEY, 

Justice. 


Final Decree. 


Filed August 29, 1927. 
******* 

This cause came on to be heard before Mr. Justice Jen¬ 
nings Bailey upon defendant's motion to dismiss the bill of 
complaint. Thereafter Mr. Justice Jennings Bailey 
34 caused to be filed in the office of the clerk August 1, 
1927, a memorandum opinion sustaining the motion 
to dismiss. 

It is therefore, this 29th day of August 1927, adjudged, 
ordered and decreed that the defendant's motion to dismiss 
complainant’si bill be and the same hereby is sustained; 
and that the bill of complaint be and the same hereby is 
dismissed. 

And it is further adjudged, ordered and decreed that the 
defendant recover his costs and that he have execution 
therefor at law. 

WALTER I. McCOY, 

Chief Justice. 

Complainant consents to the form of the above decree. 

! WILLIAM T. BLACK, 

Attorney for Complainant. 

0 K as to form. 

0. H. GRAVES, 

Atty. for Deft. 
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Note of Appeal . 

From tlie foregoing final decree the complainant, by its 
attorney, notes an appeal in open court to the Court of Ap¬ 
peals of the District of Columbia; whereupon the maximum 
of an undertaking for costs only is lierebv fixed in the sum 
of one hundred dollars, with leave to deposit the sum of 
fifty dollars with the clerk in lieu thereof. 

WALTER I. McCOY, 

Chief | Justice. 

Memorandum . 


August 29, 1927.—$50.00 deposited in lieu of 
appeal. 


bond on 
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Assignments of Error. 
Filed August 29, 1927. 




* 


* 


* 




Now comes the complainant, by its attorney, in tthe above 
entitled cause, and, in connection with its appeal herein to 
the Court of Appeals of the District of Columbia, says that, 
in the record, proceedings, and final decree herein, manifest 
error has intervened to the prejudice of the appellant, 
complainant herein, to-wit: 

(1) The court erred in adjudging and decreeing that de¬ 
fendant’s motion to dismiss complainant’s bill Should be 
sustained and in adjudging and decreeing that 
ant’s bill be dismissed. 

(2) The court erred in not denying said motion. 

(3) The court erred — adjudging and decreeing 
construction given bv the Secretary of the Interior 
ant herein, to complainant’s gas lease contract “is 
rect one”, and that therefore the complainant was and is 
required under the terms of said lease to pay a minimum 
royalty, based on production, without regard to the char¬ 
acter of utilization made of said gas by said complainant. 

(4) The court erred in failing to adjudge that, complain¬ 
ant’s construction of the lease is correct. 

(5) The court erred in adjudging and decreeing 
complainant had not paid all the royalty due mtder the 
terms of its lease for the period in controversy. 


omplain- 


that the 
I, defend- 
the cor- 


tliat the 
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((>) The court erred in not adjudging and decreeing that 
complainant had paid all the royalty due under the terms 
of its lease and the rules and regulations pertaining thereto 
for the period, in controversy, and was therefore entitled to 
the relief prayed in its bill. 

3G (7) The court erred in adjudging and decreeing 
that complainant had breached its gas lease contract 
by failing to pay all the royalty due under the terms of the 
contract for the period in questions, and, for that reason, 
it was not entitled to anv relief against the action and 
threatened action by defendant herein, and its bill should 
be dismissed. 

(8) The court erred in adjudging and decreeing that the 
legal effect of the terms of complainant ’s gas lease contract 
and of the rules and regulations of the Secretary of the 
Interior pertaining thereto is to require complainant to 
pay a royalty during the period in controversy in this case, 
at the rate stipulated in the lease, on all gas produced by 
complainant from its leased premises and used by it in de¬ 
veloping and operating its said property for the production 
of gas therefrom, or furnished by it to oil lessees for devel¬ 
opment and operating purposes in the production of oil 
from said premises. 

(9) The court erred in not adjudging and decreeing that 
the legal effect of the terms of complainant’s gas lease and 
the rules and regulations of the Secretary of the Interior 
pertaining thereto is to require a minimum utilization ac¬ 
cording to production, for the purposes mentioned in the 
lease and the rules and regulations, and does not require a 
royalty to be paid on gas produced by complainant from 
its said leased |premises and used by it in developing and 
operating its said property for the production of gas or fur¬ 
nished by it to oil lessees for developing and operating pur¬ 
poses in the production of oil from such premises. 

(10) The court erred in not adjudging and decreeing that 
the complainant is only required to pay a royalty, at the 
rate fixed in the lease, for all gas utilized under tho terms 
of the lease, “after first deducting the gas used for fuel in 

drilling and operating the lease by either oil or gas 
37 lessees/’ and, in addition thereto, to pay a royalty 
at a rate fixed in the lease on. such portion of the 
minimum utilization required under the terms of the lease, 
according to production, as was not utilized during the 
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period in controversy for any of the purposed authorized 
under the lease. 

Wherefore, appellant, complainant herein, prhys that the 
judgment and decree of the Supreme Court of jthe District 
of Columbia be reversed, and that said court bh instructed 
and directed to set aside the decree rendered by it in this 
cause, reinstate complainant ’s bill, and to render such de¬ 
cree for complainant as is praved for in said bill). 

WILLIAM T. BL^CK, 
Attorney for Con\plainant. 

Service of a copy of the above assignments of error ac¬ 
knowledged this, the — dav of August, 1927. 

HUBERT WORK, 
Secretary of the Interior , 
By E. 0. PATTERSON, 

Solicitor. 

0. H. GRAVES,, 

Assistant to the Solicitor. 


Designation of Record. 

Filed August 29, 1927. 

******* 

The complainant having perfected an appeal herein to 
the Court of Appeals of the District of Columbia on August 
29, 1927, hereby requests the Clerk of the Supreme Court of 
the District of Columbia to prepare, at complainant’s 
expense, a transcript of the record on appeal, includ¬ 
ing therein the following papers and proceedings, 
namely : 

38 (1) Bill of complaint tiled February 19, 1927, with 

interlinear amendments. 

(2) Gas lease from the Osage Tribe of Indians to the 
Guffey Gillespie Oil Company, complainant’s prbdecessor, 
executed July 14, 1919 and approved by defendant Decem¬ 
ber 20, 1919. 

(3) Motion to dismiss the bill of complaint. 

(4) Memorandum opinion of Mr. Justice Bailey tiled 
August 1, 1927, granting motion to dismiss the bill of com¬ 
plaint. 


5—4694a 
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(5) Final decree dismissing the bill of complaint. 

(6) Note of appeal in open court. 

(7) Assignments of error. 

(8) This designation. 

Dated August 23,1927. 

i WILLIAM T. BLACK, 

Attorney for Complainant. 

Service of a copy of the above designation acknowledged 
this — dav of August, 1927. 

HUBERT WORK, 

Secretary of the Interior , 

! By E. 0. PATTERSON, 

Solicitor. 

O. H. GRAVES, 

i Assistant to the Solicitor. 

39 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 38, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 46640 in Equity, wherein Tidal 
Osage Oil Company is Complainant and Hubert Work, as 
Secretary of the Interior is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court at the Citv of Washington, in 
said District, this 5th day of January, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4694. Tidal Osage Oil Company, appellant, vs. Hubert 
Work, as Secretary of the Interior. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 6,1928. Henry W. Hodges, 
clerk. 
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Wallace C. Franklin, 
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William T. Black, 
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IN THE 


Court of Sppcate of the district of Columbia 

January Term, 1928. 

No. 4694 

Tidal Osage Oil Company, Appellant, 

vs. 

Hubert Work, as Secretary of the Interior, Appellee . 


BRIEF OF APPELLANT. 

I. 

STATEMENT OF THE CASE. 

This case was begun in the court below by appel¬ 
lant, by the filing of its bill of complaint, on Febru¬ 
ary 19, 1927 (Trans., p. 2). In substance, said bill 
alleges: 

That appellant, as a Delaware corporation, was, at 
all the times material in this case, engaged, among 
other things, in the ownership, maintenance, develop¬ 
ment and operation of oil and gas properties; that, 
under the provisions of the Act of Congress of Ji(ne 
28, 1906 (34 Stat. 539-543) and the rules and regula¬ 
tions of the Secretary of the Interior of August ^6, 
1915, prescribed in accordance with said Act of Con¬ 
gress, the Osage Tribe of Indians, through its Prln- 
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cipal Chief, under authority of the resolution of its 
Tribal Council dated June 7, 1919, did demise and 
lease unto the Guffey Gillespie Oil Company (now 
Tidal Osage Oil Company by change of name under 
amendment of its articles of incorporation, Trans., 
p. 4), appellant herein, all the gas deposits in and 
under 16(3,400 acres of land situated in Osage County, 
Oklahoma, the same being particularly described in 
the bill pf complaint, with the exclusive right to ex¬ 
tract, pipe and remove said gas for the period stated 
in the lease, which, under the said Act of 1906, would 
have expired on the 7th day of April, 1931, but, under 
the provisions of the Act of Congress of March 3, 1921 
(41 Stat. 1249), the period was extended until the 8th 
day of April, 1946, and as long thereafter as gas is 
found in paying quantities; that said lease was there¬ 
after duly approved by the Secretary of the Interior 
on December 20, 1919, said lessee gave the required 
bond, went into possession of the property and com¬ 
menced the development and operation of the same; 
that, since said date, appellant, as lessee, has spent 
many thousands of dollars in the development of said 
property as a gas producing property and in the build¬ 
ing of booster stations and gas lines to afford access 
to a market for the gas produced, and has, in all things, 
fully done, kept and performed all the covenants, con¬ 
ditions and requirements of its said lease unless it 
has failed to pay all the royalty required by terms 
of said lease. 

Appellant contends that it has paid all the royalty 
called for by the terms of its lease, and appellee con¬ 
tends it has not done so for the periods in controversy, 
and this difference arises over the correct construc¬ 
tion of appellant’s lease and the legal effect thereof; 
the periods in controversy are the operating years 
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December 20, 1922, to December 19, 1923, and Decem¬ 
ber 20, 1924, to December 19, 1925. There is no other 
issue in this case between the parties. 

The controversy for the periods in question arises 
in the following manner: The lease requires appel¬ 
lant to maintain a minimum available daily produc¬ 
tion of gas of ten million cubic feet on the basis of a 
permitted utilization of not more than 20% of the 
open flow capacity of the wells, or to spend annually 
$100,000 in its efforts so to do; and, during the periods 
in controversy, appellant had developed the miniihum 
production required. The lease further requires ap¬ 
pellant, as appellant contends, if it had an available 
daily production of ten million cubic feet, to utilize 
that amount of gas daily, and, if it did not do so, then 
it was obligated to pay a royalty at the rate fixed in 
the lease on such portion of the gas not utilized up to 
the minimum required just as if such portion pad 
been utilized for a purpose which required a paynient 
of royalty thereon. Appellee contends that lessee 
should pay the stipulated royalty on the ten million 
cubic feet of gas per day when it had that production 
available without regard to whether such amount was 
utilized or, if it was utilized, then such royalty shohld 
be paid without regard to the character of utilization. 

During the operating year December 20, 1922, to 
December 19, 1923, appellant’s available production 
of gas was 3,650,000,000 cubic feet. Appellant utilised 
for all purposes during said period, 3,303,451,000 
cubic feet, and this left a difference between the amojint 
actually utilized for all purposes and the minimum 
required to be utilized of 346,549,000 cubic feet, and, 
on this amount, appellant has already paid to the Su¬ 
perintendent of the Osage Indian Agency, for the bbn- 
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efit of the Osage Tribe of Indians, a royalty in the 
sum of $10,396.47, the same being the full royalty due 
on said amount at 3^ per thousand cubic feet as fixed 
by the terms of the lease, just as if said gas had been 
utilized for a purpose which required a royalty to be 
paid thereon; of the 3,303,451,000 cubic feet utilized 
for all purposes during said period, 2,585,054,000 
cubic feet were sold for commrecial purposes, on which 
appellant has already paid to the Superintendent of 
the Osage Indian Agency, for the benefit of the Osage 
Tribe of Indians, a royalty in the sum of $77,551.62, 
or at the? rate of 3^ per thousand cubic feet, which 
was and is the rate of royalty fixed by the lease on 
the gas so utilized. 

The remaining 718,397,000 cubic feet of gas utilized 
by appellant during said period were utilized by ap¬ 
pellant by furnishing the same to oil lessees operating 
on appellant’s said gas lease, for drilling and oper¬ 
ating purposes, or were utilized by appellant as fuel 
in carrying on its own drilling and operations on its 
said gas lease, and no royalty has been paid on such 
gas for the reason, as appellant contends, that, by the 
plain terms of its lease and the rules and regulations 
pertaining thereto, appellant, as gas lessee, was and 
is entitled to deduct for royalty purposes from the gas 
utilized during said period for all purposes, to quote 
the language of section 2 of the lease, “the gas used 
for fuel in drilling and operating the lease by either 
oil or gas lessee.” 

It is required, under the law, that separate leases 
be made for the oil and for the gas on the same land, 
the oil leases being executed on quarter section or 160- 
aere tracts while appellant’s gas lease covers 166,400 
acres, so there has been and will be many oil lessees 
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developing and operating for oil on the same land 
covered by appellant’s gas lease, and it was to such 
lessees that the gas in question was furnished for fuel. 
There is no dispute between the applicant and! the 
appellee as to the amount of gas used for fuel, and 
that it was used by appellant as gas lessee and by oil 
lessees on the same premises, for fuel, in drilling and 
operating the land covered by the gas lease. 

For the operating year December 20, 1924, to De¬ 
cember 19, 1925, the gas used for fuel by appellant or 
furnished by appellant to oil lessees on its said gas 
lease, for fuel, in drilling and operating on said lease 
amounted to 25,782,000 cubic feet, and no royalty was 
paid on such gas for the reasons heretofore stated. 
Thus, the aggregate of fuel gas on which no royalty 
was paid for the two operating years in question was 
744,179,000 cubic feet, and the claimed royalty on fhis 
amount at 3^ per thousand cubic feet is $22,325.37; and 
this is the amount for which appellee demands pay¬ 
ment on pain of forfeiture of appellant’s leasd in 
case of default in payment. 

In accordance with appellee’s contention as to the 
meaning and legal effect of appellant’s lease, and as 
to the meaning and legal effect of the rules and regu¬ 
lations of the Secretary of the Interior pertaining 
thereto, demand was made that appellant pay the 
amount of royalty aforesaid for the periods aforesaid 
in addition to what had already been paid. A hear¬ 
ing was had before the Superintendent of the Osage 
Indian Agency, at Pawhuska, Oklahoma, and the Su¬ 
perintendent sustained the contention of appellee. An 
appeal was prosecuted to the Secretary of the In¬ 
terior, and, after hearing had, the contention of ap¬ 
pellee was again sustained by the Secretary of the In- 
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terior and the decision of the Superintendent of the 
Osage Indian Agency was affirmed on January 14, 
1926. Under date of January 26, 1927, appellant was 
served with notice ‘ 4 that, under the decisions men¬ 
tioned there is now due the Osage Tribe as royalty 
the sum of $22,325.37, which amount the Tidal Com¬ 
pany has failed to pay notwithstanding the fact that 
demand therefor has been made”; and appellant was 
further iwarned that, if said amount was not paid 
wtihin thirtv da vs from the date of said notice and 

* w 

demand, the lease would be cancelled. 

Thereupon, appellant prepared and filed its bill of 
complaint in the court below, in which it prayed that 
appellee he enjoined from carrying out his threat to 
cancel appellant’s lease and from cancelling the same. 

In due course, appellee, defendant below, appeared, 
and, after it was stipulated by both parties that ap¬ 
pellant’s entire lease should be considered as a part 
of the bill, moved to dismiss appellant’s bill on the 
ground that the bill of complaint does not set forth 
facts sufficient to extend the court jurisdiction to grant 
the relief sought, nor does it set forth facts sufficient 
to justify the court, if it has jurisdiction, to grant the 
relief sought. 

The grounds are more fully stated in paragraphs 1 
and 2 of said motion to dismiss, as follows: 

“1. The plaintiff’s right to relief turns on the 
interpretation of the gas mining lease which the 
Secretary of the Interior has threatened to can¬ 
cel. In order that the court may intelligently con¬ 
sider for construction and interpretation said 
lease, counsel for plaintiff has agreed that the en¬ 
tire lease, for the purpose of the defendant’s mo¬ 
tion! to dismiss, shall be considered as a part of 
the bill of complaint, in lieu of the excerpts there- 



from pleaded, without the necessity of a njiotion 
to make more definite and certain, as sho#n by 
attached letter and Western Union message. 

“The interpretation placed upon said gas lease 
by plaintiff, in his bill of complaint, as to what 
constitutes the royalty to be paid to the 0sage 
Tribe of Indians for the gas utilized by plaintiff 

thereunder is so obviouslv in error as to leave 

•/ 

said bill of complaint wholly devoid of allegations 
sufficient to warrant the court in granting the re¬ 
lief sought thereby, it appearing from the bill 
that said contract fixes a minimum royalty per 
year to be paid to said Osage Tribe of Indians, 
said minimum royalty, being based upon the util¬ 
ization of 3,650,000,0()0 cubic feet of gas per an¬ 
num, and it further appearing from said bill that 
plaintiff has not paid royalty upon such basis 
and is indebted thereon in the sum claimed by 
the defendant, to-wit, $22,325.37. 

“2. The bill of complaint shows on its face 
that the matters and things set up and belied 
on by plaintiff to avoid liability for the payment 
of the royalties claimed by defendant, have been 
heretofore submitted to the Secretary of the In¬ 
terior and by him determined, under the provi¬ 
sions of said lease, to be payable, and for which 
plaintiff is in default, and his determination there¬ 
of is and has become final, conclusive and bind¬ 
ing on the plaintiff Tidal Osage Oil Company] and 
this court will not interfere therewith in the; ab¬ 
sence of some substantial allegation, not a con¬ 
clusion of law, that the said finding is arbitrary 
and capricious.” (Trans., pp. 26 and 27.) 

On August 1, 1927, Justice Jennings Bailey, who 
heard the case in the court below, filed the following 
memorandum opinion and decision in said case: 
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“If the plaintiff had paid all of the royalty due 
under the terms of its lease, I think that this court 
would have jurisdiction to enjoin a cancellation 
of the lease. There is no dispute as to the facts 
and the only question is one of construction of 
the lease. 

“In my opinion however the construction given 
by th6 Secretary of the Interior is the correct one 
and the bill will be dismissed/’ (Trans., p. 30.) 

Thereafter, on August 23, 1927, the final decree 
was made and entered in said cause, sustaining de¬ 
fendant’s motion to dismiss appellant’s bill, and said 
bill was dismissed (Trans., p. 30). Thereupon, ap¬ 
pellant dilly noted an appeal, in open court, to the 
Court of Appeals of the District of Columbia, from the 
foregoing final decree (Trans., p. 31). 

Thereafter and within the time required by law and 
the rules of this court, appellant filed its designation 
of record (Trans., p. 33), assignment of errors (Trans., 
p. 31), and has duly lodged the case in this court on 
appeal, vdth the prayer that the judgment and decree 
of the Supreme Court of the District of Columbia be 
reversed, that appellant’s bill be reinstated, and that 
it be granted the relief prayed for in its said bill. 

Appellant made the following specifications of error 
to the final judgment and decree of the court below, 
to-wit: 


“(1) The court erred in adjudging and de¬ 
creeing that defendant’s motion to dismiss com¬ 
plainant’s bill should be sustained and in adjudg¬ 
ing and decreeing that complainant’s bill be dis¬ 
missed. 

“(2) The court erred in not denying said mo¬ 
tion. 
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“(3) The court erred—adjudging and qecree- 
ing that the construction given by the Secpetary 
of the Interior, defendant herein, to complainant’s 
gas lease contract 4 is the correct one,’ and that 
therefore the complainant was and is required 
under the terms of said lease to pay a minimum 
royalty, based on production, without regard to 
the character of utilization made of said gas by 
said complainant. 

“(4) The court erred in failing to adjudge 
that complainant’s construction of the lease is 
correct. 

“(5) The court erred in adjudging and de¬ 
creeing that the complainant had not paid 2,11 the 
royalty due under the terms of its lease for the 
period in controversy. 

“(6) The court erred in not adjudging and 
decreeing that complainant had paid all th<j roy¬ 
alty due under the terms of its lease and the rules 
and regulations pertaining thereto for the period 
in controversy, and was therefore entitled to the 
relief prayed in its bill. 

“(7) The court erred in adjudging and de¬ 
creeing that complainant had breached its gas 
lease contract by failing to pay all the royalty 
due under the terms of the contract for the period 
in questions, and, for that reason, it was ndt en¬ 
titled to any relief against the action and threat¬ 
ened action by defendant herein, and itsi bill 
should be dismissed. 

“(8) The court erred in adjudging ancl de¬ 
creeing that the legal effect of the terms of com¬ 
plainant’s gas lease contract and of the ruleg and 
regulations of the Secretary of the Interior j per¬ 
taining thereto is to require complainant to pay 
a royalty during the period in controversy in this 
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case, at the rate stipulated in the lease, on all gas 
produced by complainant from its leased prem¬ 
ises and used by it in developing and operating 
its said property for the production of gas there¬ 
from, or furnished by it to oil lessees for develop¬ 
ment and operating purposes in the production 
of oil from said premises. 

“(9) The court erred in not adjudging and 
decreeing that the legal effect of the terms of 
complainant’s gas lease and the rules and regula¬ 
tions of the Secretary of the Interior pertaining 
thereto is to require a minimum utilization ac¬ 
cording to production, for the purposes mentioned 
in the lease and the rules and regulations, and 
does not require a royalty to be paid on gas pro¬ 
duced by complainant from its said leased prem¬ 
ises and used by it in developing and operating 
its said property for the production of gas or fur¬ 
nished by it to oil lessees for developing and oper¬ 
ating purposes in the production of oil from such 
premises. 

“(10) The court erred in not adjudging and 
decreeing that the complainant is only required to 
pay a royalty, at the rate fixed in the lease, for 
all gas utilized under the terms of the lease, ‘after 
first deducting the gas used for fuel in drilling and 
operating the lease by either oil or gas lessees/ 
and, in addition thereto, to pay a royalty at a 
rate fixed in the lease on such portion of the mini¬ 
mum utilization required under the terms of the 
lease, according to production, as was not util¬ 
ized during the period in controversy for any of 
the purposes authorized under the lease.” (Trans., 
pp. 31-33.) 

Appellee’s motion to dismiss appellant’s bill was 
predicated on two specific grounds: One, that the 
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bill of complaint was wholly devoid of allegations suf¬ 
ficient to warrant the court in granting the relief 
sought, in that said lease required a minimum royalty 
to be paid each year, and it appeared from said bill 
that a royalty on such basis had not been paid; and, 
the other, that all the matters and things set forth 
in said bill had been submitted to and determined by 
the Secretary of the Interior, that his determination 
thereof was final and conclusive, and the court below 
had no jurisdiction in the premises. 

As appellant understands and construes the opinion 
and decision of the court below in this case, it; is to 
the effect that said court had jurisdiction to hea,r and 
determine said cause on its merits, and that appellee’s 
motion to dismiss on that ground was not well taken 
but that appellee’s motion to dismiss on the ground 
that the facts alleged did not entitle complainant to 
the relief prayed was well taken, for that the; con¬ 
struction given to appellant’s lease by the Secretary 
of the Interior (that is to say, that the legal effect of 
said lease is to require appellant to pay a minimum 
royalty based on production without regard tjo the 
character of utilization of said gas) "was correct! and, 
for that reason, appellant’s bill was dismissed. 

In view of that decision, appellant will confin^ this 
brief to a discussion of the question as to the meaning 
and legal effect of its said lease. Insofar as said as¬ 
signments pertain to this question, they may all be 
grouped and discussed under the one proposition, to- 
wit: Is appellant required by the terms of its gas 
lease to pay a minimum royalty based on production 
without regard to the character of utilization ^nade 
of said gas? 
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II. 

ARGUMENT. 

Is Appellant Required by the Terms of its Gas Lease to 
Pay a Minimum Royalty Based on Production Without 
Regard to the Character of Utilization made of said 
Gas? 

While ten specifications of error were made on our 
assignments of error, they all go to the proposition 
stated above and question the correctness of the de¬ 
cision of the court below in holding that the legal 
effect of appellant’s lease is to require the payment 
of a minimum royalty without regard to the use made 
of the gas. 

The motion to dismiss admits all the facts well 
pleaded in the bill. In truth, there is no controversy 
as to the facts. 

Thus, for the operating year, December 20, 1922, 
to December 19, 1923, the parties are agreed as to the 
minimum of gas to be utilized, to-wit, 3,650,000,000 
cubic feet.: They are agreed as to the amount actually 
utilized for all purposes, to-wit, 3,303,451,000 cubic 
feet. They are agreed as to the amount utilized by 
being sold for commercial purposes, to-wit, 2,585,- 
054,000 cubic feet. They are agreed as to the amount 
utilized for fuel, to-wit, 718,397,000 cubic feet. They 
are agreed as to the part of the minimum not utilized 
for any purpose, to-wit, 346,549,000 cubic feet. They 
are agreed that a royalty at the rate fixed in the lease 
has been paid by appellant on all gas utilized or not 
utilized for said operating year, except that portion 
utilized by operators on the leases for fuel. 
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The same is true for the operating year, December 
20,1924, to December 19,1925. The parties are agreed 
that all gas has been paid for during said period, ex¬ 
cept 25,782,000 cubic feet utilized for fuel by operators 
on the lease. 

Appellant is not complaining, and has not com¬ 
plained, as to any finding of facts by the Secretary. 
The whole controversy and the only controversy arises 
over the legal effect of appellant’s lease when construed 
under the law applicable. 

If the legal effect of the terms of the lease is "to re¬ 
quire appellant to pay a royalty on ten million cubic 
feet of gas per day when the available production is 
up to that amount, without regard to the character 
or kind of use made of said gas, then appellant is in¬ 
debted to the Osage Tribe of Indians in the anjiount 
demanded. If the legal effect of the terms of the lease 
is to authorize appellant to take credit for the gas 
used by it for fuel in drilling and operating its said 
lease, and to take credit for the gas furnished by it 
to oil operators on its said lease for like purposes, 
as gas utilized in a manner required by the leas£ but 
upon which no royalty must be paid, then appelant is 
not indebted to the Osage Tribe of Indians in any 
amount. 

A. 

The Secretary has no Authority to Change the Rate 

of Royalty. 

In addition to what has been said, there is another 
reason which precludes the right of the Secretary 
to cancel appellant’s lease upon the grounds assented. 
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Section 68 of the regulations of August 26, 1915, 
carried forward as Section 84 of the regulations of 
March 7, 1923, and incorporated as paragraph No. 17 
of appellant’s lease, says: 

“That no regulations made after the approval 
of any lease shall operate to affect the term of the 
lease, rate of royalty, or acreage, unless agreed to 
by both parties to the lease.” 

The Secretary’s control and authority over mining 
leases in the Osage Nation is to be fixed and deter¬ 
mined by regulations made and promulgated within 
the purview of the Act of Congress authorizing same. 
Manifestly, what the Secretary cannot do bv regula- 
tion, he cannot do at all. The intent and purpose of 
the above regulation, and of the same provision in 
the lease, is to deny to the Secretary the right to change 
the rate of royalty provided for in the lease, whether 
such change is attempted by regulation or otherwise. 

Section S3 of the lease requires the lessee to keep 
the daily gas production of its lease up to 50,000,000 
cubic feet open flow, or expend a fixed sum annually 
in its effort so to do. If the production for any given 
year is less than 50,000,000 cubic feet open flow daily, 
then lessee is required to utilize twenty per cent of 
whatever the production is (the lease prohibiting the 
taking of more than twenty per cent open flow). If 
the annual open flow daily production is more than 
50,000,000 i cubic feet, then lessee is not required to 
utilize more than twenty per cent of the 50,000,000 
cubic feet, even though the available daily production 
were twice that amount. 
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Section 2(a) of the lease requires lessee to bay a 
royalty on the gas taken from the lease at the rate 
fixed in the lease which is three cents (3^) per thousand 
cubic feet “ after first deducting the gas used fofr fuel 
in drilling and operating the lease by either oil br gas 
lessee.” 

Section 14 of the lease requires gas lessee to fur¬ 
nish oil lessee sufficient gas for drilling and operating 
purposes free of royalty. 

The lease itself authorizes the following kinds of 
utilization: 

1. For fuel in drilling and operating the lease 
by either oil or gas lessee. 

2. For the manufacture of gasoline. 

3. For sale for industrial and commerciajl pur¬ 
poses, the domestic consumer being given prefer¬ 
ence. 

Neither the lease nor the regulations, in requiring 
a minimum utilization of gas, makes any distinction 
as to the kinds of utilization required. Fronj the 
above, it is apparent that gas utilized for certain pur¬ 
poses must pay a royalty, and, when utilized for other 
purposes, it is royalty-free. But the lease does not 
require that the minimum which the lessee must utilize 
shall be utilized for a purpose that requires the pay¬ 
ment of a royalty, and, when the Secretary requires 
such a sum to be paid on the gas that was utilized for 
a purpose which calls for a royalty, as will be the 
equivalent in the aggregate of a royalty at the rate 
fixed in the lease for all the gas utilized for all pur¬ 
poses, including royalty-free gas, then he must, of 
necessity, be demanding a royalty on the gas subject 
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to royalty at a higher rate than that fixed in the lease. 
It ought not to be assumed that he is demanding a 
royalty on the gas used for fuel, for, by the terms of 
the lease, gas so used is royalty-free. Neither should 
it be assumed that gas used by the oil and gas lessees 
as fuel is not to be considered as gas utilized, for, 
again, the plain terms of the lease authorize such 
utilization. The demand now made is not for the 
difference between the gas utilized for all purposes 
and the minimum utilization required, for that differ¬ 
ence has been paid. 

Therefore, the direct and necessary result, if the 
Secretary’s demand for payment is met, will be the 
payment of such a rate of royalty on the gas utilized, 
which is subject to royalty, as will be the equivalent 
of a royalty at three cents per thousand cubic feet on 
all the gas utilized for all purposes authorized by the 
lease. 

For the periods in question in this case, 744,179,000 
cubic feet were utilized for fuel. This gas is royalty- 
free, but, if it were subject to royalty at three cents 
per thousand cubic feet, which is the rate fixed in the 
lease, the amount owing as royalty on such gas would 
be $22,325.37, which is just the amount demanded by 
the Secretary. To add this aggregate sum to the 
amount which has to be paid on the gas subject to 
rovaltv, increases the rate of rovaltv on the royalty- 
paying gas from three cents, as fixed in the lease, to 
a rate in excess of three and one-half cents per thou¬ 
sand cubic feet. This, the Secretary cannot do, for 
both the lease and the regulations provided that the 
rate of royalty cannot be changed except upon the 
agreement of both parties, and any attempt of the 
Secretary to change the rate of royalty is beyond his 
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power. Yet the practical effect of the construction 
placed on the lease by the Secretary is to increase the 
rate of royalty. He ought not to be permitted to do 
by indirection what he cannot do directly. 


Analysis of Lease. 


Section 3 of the Act of Congress approved 
28, 1906 (34 St. L. 539), provides in part: 


June 


4 ‘ That the oil, gas, coal or other minerals cov¬ 
ered by the lands for the selection and division of 
which provision is herein made are hereby re¬ 
served to the Osage Tribe for a period of twenty- 
five years from and after the eighth day of April, 
1906; and leases for all oil, gas, and other min¬ 
erals, covered by selection and division of land 
herein provided for, may be made by the t)sage 
Tribe of Indians through its Tribal Council, and 
with the approval of the Secretary of the Inferior, 
and under such rules and regulations as he may 
prescribe; Provided, That the royalties to be paid 
to the Osage Tribe under any mineral lease so 
made shall be determined by the President of the 
United States; . . .” 

Section 12 of the same Act provides: 

“That all things necessary to carry into effect 
the provisions of this Act not otherwise herein 
specifically provided for shall be done under the 
authority and direction of the Secretary of the 
Interior.” 
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By the! Act of March 3, 1921 (41 St. L. 1249), the 
above Act is 

“ ... hereby amended so that the oil, gas, 

coal, or other minerals covered by said lands are 
reserved to the Osage Tribe for the period end¬ 
ing April 7, 1946; Provided, That all valid exist¬ 
ing oil and gas leases on the 7th day of April, 
1931,i are hereby renewed upon the same terms 
and extended, subject to all other conditions and 
provisions thereof, until the 8th day of April, 1946, 
and as long thereafter as oil or gas is found in 
paying quantities, . . .” 

Section^ of the oil lease, form for which is provided 
in the Regulations approved March 7, 1923, provides 
in part as follows: 

“The lessee agrees to pay or cause to be paid 
to the Superintendent of the Osage Indian Agency, 
at Pawhuska, Oklahoma, for the lessor as royalty, 
the sum of 16-2/3 per cent of the gross proceeds 
from sales after deducting the oil used for fuel 
in operating the lease. . . 

Section 13 of the oil lease provides in part: 

“TJie gas lessee shall furnish the oil lessee, 
f ree of royalty ; sufficient gas for drilling and oper¬ 
ating purposes at a rate to be agreed upon, or 
on failure to agree the rate shall be fixed by ar¬ 
bitration: . . .” 

Section 2(a) of the gas lease provides: 

“The lessee agrees to pay or cause to be paid 
to the Superintendent of the Osage Indian Agency, 
Pawhuska, Oklahoma, for the lessor, as royalty, 
the sum of 16-2/3 per cent of the value of said 
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gas at the well determined as hereinafter pro¬ 
vided, after first deducting the gas used fdr fuel 
in drilling and operating the lease by either\ oil or 
gas lessee; (The lease thereafter fixes the! value 
of the gas at 18 cents per thousand cubic feet so 
that the royalty to the tribe is one-sixth of eighteen 
cents or three cents per thousand.).” 

Section 3 of the gas lease provides: 

“Lessee covenants and agrees that it will with¬ 
in one year from and after the date of approval 
of this lease by the Secretary of the Interior ex¬ 
pend the sum of at least one hundred and fifty 
thousand ($150,000) dollars in the actual dnlling 
and equipping of gas wells or dry holes, none of 
such expenditure to include the drilling or equip¬ 
ping of oil wells for which gas lessee will be re¬ 
imbursed nor in the cost of pipe lines or other 
facilities for marketing gas, unless the expendi¬ 
ture of a less amount of money results in the de¬ 
velopment of gas wells with an open flow capacity 
of not less than 50,000,000 cubic feet of gas per 
day; and not more than 20 per cent of the open 
flow capacity of any such gas well shall be utilized 
unless otherwise authorized by the Inspector. 

“Lessee further covenants and agrees tfyat it 
will expend annually not less, than one hundred 
thousand ($100,000) dollars during the life bf the 
lease in developing or in maintaining a produc¬ 
tion of 10,000,000 cubic feet of available gas per 
day on the basis of a utilization of not more than 
20 per cent of the open flow capacity of any well 
as hereinbefore set forth, unless the expenditure 
of a less sum be sufficient to maintain such, pro¬ 
duction; Provided that should such expenditure 
during any one year not result in obtaining the 
required minimum quantity of gas, lessee shall 
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utilize, beginning eight months from date of ap¬ 
proval of this lease or pay royalty on a basis of 
20 per cent of the open flow capacity of all com¬ 
mercial gas wells: Provided that should the ex¬ 
penditure of the sums hereinbefore provided re¬ 
sult in the development of fifty million cubic feet 
of gas or more than that amount, the lessee shall 
not be required to utilize in any one year, begin¬ 
ning eight months from the approval of this lease, 
more than an annual average of ten million cubic 
feet per day or pay a royalty on more than such 
annual daily average, if not utilized . . 

Section 14 of the gas lease provides: 

“The- gas lessee shall furnish the oil lessee, free 
of royalty, sufficient gas for drilling and oper¬ 
ating purposes at a rate to be agreed upon, or on 
failure to agree the rate shall be fixed by arbi¬ 
tration/ ? 

Section 4 of the regulations, among other things, 
provides that “the terms of the several gas mining 
leases in effect, covering practically the entire acre¬ 
age of the Osage Reservation, vary somewhat as to 
development requirements, but provisions relative to 
use of surface, payment of damages by reason of well 
locations, etc., and duties of lessee are practically iden¬ 
tical with that of oil lessee as outlined in the lease 
form printed above. However, these regulations will 
govern operations under all gas leases in the Osage 
Reservation so far as applicable / 9 

Section 5 of the regulations provides, in part, as 
follows: 

“In the sale and disposition of gas, preference 
shall at all times be given to domestic consumers, 



21 


unless provided otherwise in the lease, all con¬ 
tracts for the industrial use of gas shall dontain 
a clause to the effect that when it is shown to the 
satisfaction of the Secretary of the Interior that 
such gas is needed by domestic consumers within 
an area fixed by the Secretary of the Interior, 
such contract shall terminate upon the expiration 
of 30 days’ notice from the Secretary of the In¬ 
terior, and that the Superintendent shall have 
authority to immediately suspend the furiiishing 
of gas to industrial consumers. All gas furnished 
to industrial and domestic consumers shall be 
metered and sold at meter rates: Provided, That 
gas furnished to an oil lessee may be sold as pro¬ 
vided in the gas lessee’s contract.” 

From the above provisions, it is apparent that, in 
construing the Tidal Osage Oil Company’s gas lease, 
you must look not alone to the provisions of the lease 
itself but also to the provisions of the law pertinent 
thereto, as well as to the provisions of the oil lease 
and, also, to the regulations promulgated by the Sec¬ 
retary of the Interior. 

* 


An examination of all of the above shows: 

1. That the oil lessee is authorized to use oil 
royalty-free for fuel. 

2. That the oil lessee is entitled to receive from 
gas lessee gas for drilling and operating purposes 
royaltv-free. 

3. That gas lessee is obliged to furnish oil 
lessee, upon demand, gas royalty-free for drilling 
and operation purposes. 

4. Under paragraph 6 of the gas lease, the 
right is reserved to lease the same premises for 
oil, and such lessee may demand gas for fuel. 
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In construing the express provisions of the gas lease 
itself, these fixed obligations should always be borne 
in mind. 

Two other purposes are very apparent from the 
lease and regulations: 

1. The development and operation of the Osage, 
for both oil and gas, being for the express benefit 
of the Tribe, the Tribe is to get no revenue in 
the way of royalty on fuel used for such purposes. 

2. Development and operation by the lessee 
is to be encouraged by making a desirable fuel 
available at a cheaper price than it could be had 
if it was not royalty-free. 

With th^se primary purposes in mind, let us now 
look to the express provisions of the gas lease. A 
careful reading of the "whole lease shows it is designed 
to accomplish three essential objects: 

1. The actual development of the Osage for 

on. 

2. The actual development of the Osage for 
gas. (And this is evidenced by a requirement that 
the gas lessee expend annually a fixed sum to main¬ 
tain a minimum production.) 

3: A benefit to the Tribe (a) by way of royal¬ 
ties paid, and (b) by making a desirable fuel avail¬ 
able royalty-free in order to encourage develop¬ 
ment and operation in the Osage; and, in this 
connection, the fact should not be overlooked that, 
if the oil lessee uses gas for fuel, then he will 
not avail himself of his right to use oil for fuel 
royalty-free. 
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In the consideration of this question by the Secre¬ 
tary, it was suggested that a situation might arise 
where all the gas produced by the gas lessee would be 
utilized for fuel and the Tribe would, thereby, ^e de¬ 
prived of all its valuable property right in tl^e gas 
without any return. This statement absolutely ig¬ 
nores the fact that, for every thousand feet of gas 
used for fuel, its equivalent in oil for fuel is saved and 
the oil thus saved does pay a royalty to the Tribe, and, 
consequently, the Tribe loses nothing in a money re¬ 
turn for it owns both the oil and gas. 

In fact, the use of gas for fuel by the oil lessee in¬ 
stead of royalty-free oil will actually save money for 
the Osage Tribe. To run a boiler for drilling pur¬ 
poses with standard tools, such as are customarily used 
in the Osage, requires approximately 100,000 cubi(3 feet 
of gas per day. If this gas paid a royalty at three 
cents per thousand feet, the rate fixed in the least, the 
royalty would amount to three dollars per day. To 
do the same work, using oil for fuel would require 
approximately 18 barrels of oil worth about $$6.00. 
The royalty on this would be one-sixth of that amount, 
or $6.00, as against $3.00 where gas was used. 

i 

The fuel gas in dispute in this case is 744,179,000 
cubic feet. The equivalent of this in oil for fuel would 
be approximately 133,938 barrels, one-sixth of yrhich 
amount, or 22,323 barrels, would be the royalty por¬ 
tion, the value of which, at $2.00 per barrel, is $44,- 
646.00, while the royalty on the gas consumed at 3^ 
per thousand cubic feet, for doing a like amount of 
work, would be only $22,325.37. 

From this, it appears that the burning of gas. for 
fuel for lease operations rather than oil, which is 
royalty-free when so used, has saved the Osage Nation 
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more than $20,000.00 on appellant’s operations alone, 
and for just the period in controversy. Therefore, so 
long as the oil lessee may use oil royalty-free for fuel, 
it is very greatly to the advantage of the Osage Tribe 
of Indians to have him burn gas, even if it is free of 
royalty. 

Under the law as it now is, title to the oil and gas 
will pass t|o the individual owners of the surface on 
April 8, 1946. The law further requires that all the 
unleased portion of the Osage Nation be leased prior 
to April 8, 1931. This is 15 years prior to the expira¬ 
tion of the tribal ownership of the oil and gas and 
clearly indicates an intention that the Tribe, as a tribe, 
is to get the benefit of the valuable oil and gas rights, 
and affords another reason for encouraging the early 
development and continuous operation of said lands 
for oil and gas by providing a source of cheap and 
desirable fuel. 

To require the gas lessee to pay a royalty on gas 
used for fuel is contrary to the express provisions of 
both the oil and gas leases, and is contrary to the in¬ 
tent and pqrpose of the regulations, and places an 
additional burden on the gas lessees which is nowhere 
imposed or attempted to be imposed on the oil lessees 
notwithstanding the operations of both classes of 
lessees are governed and controlled bv identicallv the 
same regulations. 

If any authority is to be found to require the gas 
lessee to pay a royalty on gas which it uses for fuel 
in its own development and operations, or on gas 
which it furnishes to the oil lessee for drilling and 
operations, it must be found in the express provisions 
of the gas lease itself. 
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The pertinent provisions of the gas lease haVe al¬ 
ready been set out. A careful examination of these 
provisions shows (sec. 2(a)) that the lessee is tojpay a 
royalty not on all the gas produced, but a royalty of 
“16-2/3 per cent of the value of said gas at the well 
. . . , after first deducting the gas used for ffiel in 

drilling and operating the lease by either oil or gas 
lessee There is no other proviso, exception or lim¬ 
itation in this paragraph. 

Section 3 of the lease requires two specific things: 

1. That the gas lessee shall develop and inain- 
tain the minimum available gas supply, or spend 
a stipulated amount annually in an effort so to 
do. 

2. That the gas lessee shall utilize, up to a cer¬ 
tain minimum fixed, the supply of gas available 
or pay a royalty as if utilized. 

There is no controversy in this case as to the re¬ 
quirements on minimum production having been met. 
This controversy is over the payment of a royalty 
on fuel gas actually used or furnished for that purpose, 
notwithstanding the lease not only permits but requires 
such use and notwithstanding the lease says such gas 
shall be royalty-free. 


c. 

Utilization, Meaning of. 

Section 5047, Compiled Oklahoma Statutes Anno¬ 
tated, 1921, provides: 

“The words of a contract are to be understood 
in their ordinary and popular sense, rather than 
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according to their strict legal meaning, unless 
used by the parties in a technical sense, or un¬ 
less a special meaning is given to them by usage, 
in which case the latter must be followed.” 

It will be observed that, in accordance with sec¬ 
tion 5047 of the Oklahoma Statutes, above quoted, this 
word must be understood in its ordinary and popular 
sense unless used by the parties in a technical sense, 
or unless a special meaning is given to it by usage. 
It appears that the courts have never construed the 
word “utilize” as such, and the word, therefore, has 
no technical meaning. The only definition of this word 
■which we find is given by Webster as follows: 

“To make useful; to turn to profitable account 
or use; to make use of.” 

The definition, as given by Webster, expressed the 
ordinary and popular meaning of the w’ord. If we 
should seek a technical meaning of the word or a mean¬ 
ing as given to it by usage, we find that the word, as 
used in the gas and gasoline industry, is synonymous 
with the word “use.” Its most common appearance 
is in casinghead gas contracts in the Mid-Continent 
Field to our knowledge, and probably elsewhere, in 
which its use is always synonymous with the word 
“use.” Upon investigation, we have failed to find any 
other place -where it may be said that the word is used 
in a technical sense or in a sense established by cus¬ 
tom, so that, if the word is used either in its ordinary 
and popular sense or in a technical sense, or in ac¬ 
cordance with custom, it could have no other meaning 
than being synonymous with the word “use.” It 
would not be reasonable to give it a different mean¬ 
ing. In fact, it is inconceivable that any other mean¬ 
ing might possibly be given, and, when used in the lease 
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in question, it means to use the gas for the purposes 
contemplated by the contract. 

With reference to the consumption of gas, the words 


“use” and “utilize” and “utilization” are u 


ed in¬ 


terchangeably in the regulations, the word “use” or 
“used” appearing eleven times and the word “utilize” 
or “utilization” appearing seventeen times. Ini some 
instances, both words are used in the same paragraph 
of the regulations, and clearly with no distinction of 
meaning. For instance, in paragraph 64 of the regu¬ 
lations, what amounts to production of gas in commer¬ 
cial quantities is first defined. The regulation then 
defines what character of well shall be considered both 

an oil and a gas well, and then continues: 

' 

“ ... and gas produced from any such 

well of less than 2,000,000 cubic feet per day may 
be considered and termed gas in commercial quan¬ 
tities in the discretion of the Superintendent, ex¬ 
cept when gas from such well contains gasoline 
in commercial quantities, in which event, it shall 
be termed ‘casinghead gas’ but only whenL and 
only while, actually used for the manufacture of 
gasoline as provided for under paragraph ]12 of 
the oil lease. Any casinghead gas coming direct 
from the wells and not utilized by the oil lessee 
as above provided for, etc.” 

The two words as herein used must be taken to ihave 
the same meaning. 

i 

With reference to the consumption of gas, the m° r cis 
“use” and “utilize” are used interchangeably ii ap¬ 
pellant’s lease, the word “use” appearing four times 
and the words “utilize” and “utilization” appearing 
seven times, and no distinction as to meaning is found. 
For instance, paragraph 2 of the lease provides:! 
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“ ... and all contracts for industrial use 

of gas shall contain a clause, etc.” 

and in paragraph 3 of the lease, it is stated: 

“ . . and no more than twenty per cent of 

the open flow capacity of any such gas well shall 
be utilized, etc.” 


D. 

Kinds of Utilization Authorized by Lease. 

1. Use of gas for fuel. 

2. Use of gas for manufacturing gasoline. 

3. Sale of gas for industrial, domestic and com¬ 
mercial purposes, preference being given to do¬ 
mestic consumers. 

No other use of gas is referred to or authorized in 
either the lease or the regulations. 


E. 

Limitation on Use. 

The only limitation found in the lease or in the reg¬ 
ulations as to the amount of gas which may be used 
for any or all of the uses authorized is the clause in 
the first part of section 3 of the lease, which says: 

“ J . . and no more than 20% of the open 
flow capacity of any such gas well shall be utilized 
unless otherwise authorized by the Inspector.” 
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The only limitations found in the lease or the 
lations as to the character of the use to be made; of the 


gas are two 


regu- 


1. The Secretary is given authority to suspend 
furnishing of gas to industrial consumer^ when 
needed for domestic consumers. 


2. By paragraph 14 of the lease, “gas lessee 
shall furnish the oil lessee, free of royalty, suf¬ 
ficient gas for drilling and operating purposes.” 

The last two methods of use are not only authorized 
by the lease and by the regulations, but they conjie first 
in the manner of use and the gas lessee has no pption 
in the matter. It would certainly be an anomalous 
situation to say that the oil lessee should have the first 
call upon gas lessee for gas for fuel, and yet sa^ that 
gas furnished for such purpose was not utilized under 
the terms of the lease or the regulations. 


F. 


Minimum and Maximum Utilization. 

1. Not over twenty per cent open flow n^ay be 
utilized at any time for all purposes. 

2. If twenty per cent open flow of the wells is 

less than 10,000,000 cubic feet per day, then 
“lessee shall utilize . . . twenty per cdnt of 

the open flow capacity ... ’ ’ with no! limi¬ 

tation as to the character of use, except as pointed 
out above. 

3. If the open flow be 50,000,000 cubic feet or 
more, “the lessee shall not be required to Utilize 
in anv one year . . . more than an annual 
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average of 10,000,000 cubic feet per day . . .” 

Again, there is no limitation on the character of 
use tp be made of the gas, except as already 
pointed out. 


G. 

Penalty. 

When does gas lessee suffer any penalty? When 
he fails to utilize the minimum of gas required to be 
used under the lease. WTiat penalty is imposed? The 
penalty of paying a royalty on the difference between 
the amount of gas used and the minimum required to 
be used. The terms of paragraph 3 of the lease are 
so plain on these requirements that there is no reason 
for construction or interpretation. To say that only 
gas which is used for a purpose that calls for a roy¬ 
alty can be counted as gas utilized is to read something 
into the lease and the regulations that is not found 
there either by express terms or by fair implication. 

H. 

Two Specific Requirements. 

It should be kept in mind that section 3 of the lease 
deals with two specific requirements: One a minimum 
production; the other a minimum utilization or pay¬ 
ment of royalty as if utilized if, in fact, the minimum 
is not utilized. It cannot be argued that the require¬ 
ment to secure a minimum production is any less im¬ 
portant than the requirement to utilize a minimum 
amount after such production is secured, for the lease 
requires an expenditure of $100,000 annually, to keep 
up the minimum production and manifestly no utili- 
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zation or royalty requirements can be made under this 
lease until the production is first had. The securing 
of a minimum production is, therefore, one of thb most 
important requirements in the lease insofar as the 
Osage Nation is concerned. This requirement is also 
important to the gas lessee, for, in so big an under¬ 
taking, the gas lessee must know the limits of his ob¬ 
ligation. In this lease, the gas lessee must develop 
and maintain a net production of 10,000,000 cubfo feet 
per day or spend $100,000 annually in his erfort to 
do so. 

If the gas lessee develops and maintains his mini¬ 
mum of 10,000,000 cubic feet, or has spent $100,000.00 
annually in his effort to do so, then he has fully met 
and kept this requirement of the lease, and the other 
provisions of the lease ought not to be so construed as 
to increase his burden and obligation in developing 
and maintaining production, if such other provisions 
of the lease are susceptible of a construction which, 
while giving full effect to such provisions, will, at the 
same time, bring them into harmony with the require¬ 
ments on minimum production. 

The construction the gas lessee here conten4s for 
will harmonize the requirement on utilization! with 
that on minimum production and will, at the same time, 
give full effect to another provision of the lease, i. e., 
that provision in section 2(a) which says that no roy¬ 
alty shall be paid on gas used for fuel in developing 
and operating the lease. 

Again, the construction contended for by the De¬ 
partment, as to payment of a royalty on the minimum 
production, brings that provision of the lease into 
sharp conflict with the provision on utilization. The 
Department’s construction, in effect, ignores th4 pro- 
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vision for utilization. If the words of the lease as 
to utilization be omitted, omissions being indicated by 
asterisks, then that portion of the lease would read: 

“ Provided that, should such expenditure dur¬ 
ing any one year not result in obtaining the re¬ 
quired minimum quantity of gas, lessee shall 
(* * *), beginning eight months from date of 

approval of this lease (* *), pay royalty on a 

basis of twenty per cent of the open flow capacity 
of all commercial gas wells; provided that, should 
the expenditure of the sums hereinbefore provided 
result in the development of 50,000,000 cubic feet 
of gas or more than that amount, the lessee shall 
not be required to (* *) in any one year, begin¬ 

ning eight months from the approval of this lease 
(* * * *) pay a royalty on more than such 

annual daily average (* * * * *) * * * * 

Entirely omitting the provisions on utilization in this 
section of the lease gives the section the exact mean¬ 
ing contended for by the Department. In such case, 
the requirement of the lease as to utilization is not 
only not given its ordinary and obvious meaning but 
is absolutely ignored. This, again, is contrary to the 
very rule of construction which the Department seeks 
to apply in this case; that is, that the whole instru¬ 
ment and all its parts are to be construed together. 

A correct interpretation of the lease and all its parts 
will bring about the following situation, wfliich wall give 
each party all it is entitled to under the terms of the 
lease, will not do injustice to either party, and will, 
at the same time, give full effect to every essential 
provision of the gas lease. 

If the available production in any given year is less 
than the minimum called for, then the gas lessee shall 
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utilize twenty per cent of the open flow capacitk If 
he does utilize that amount, then he has met the re¬ 
quirement of the lease as to minimum consumption, 
and there is no place for the “or pay royalty” pro¬ 
vision to operate. Under such circumstances, when 
the lessee has paid the royalty on such part of the gas 
utilized as was not royalty-free, he has met the full 
requirements of his lease. 

It should be noted that the lease does not say “util¬ 
ize and pay royalty” but it says “utilize or pay roy¬ 
alty;” nor does the lease require that, if the minimum 
is not utilized, then a royalty on the whole of the 
minimum amount must be paid. A fair construction 
of the lease would be that a royalty must be pcfid on 
a sufficient additional amount which, plus the amount 
utilized, will be the required minimum of consumption. 


If the available supply is 10,000,000 feet or jnore, 
then the minimum to be utilized is 10,000,000 feet. If 
that amount is not utilized, then a royalty must be 
paid on such additional amount which, plus the amount 
utilized, will bring the required amount up to the mini¬ 
mum of 10,000,000 cubic feet. The amount of gas 
utilized on which a royalty will also be paid must de¬ 
pend, under the terms of the lease, upon the character 
of the use made of that portion of the gas. Such part 
of the utilized portion as was used by the gas lessee 
for development and operations, or furnished to an 
oil lessee for the same purposes, would not pay ai roy- 
altv and the balance would. 

This construction of the lease will give effect to all 
portions and all provisions of the lease. It Would 
permit the gas lessee to have his own fuel for opera¬ 
tions royalty-free, as his lease expressly provide^. It 
would permit the oil operator to have gas for fuel 
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royalty-free, as his lease expressly provides. It would 
not require the gas lessee to pay a royalty on gas which 
the lease says shall be royalty-free, and it would not 
require the gas lessee to utilize more than the mini¬ 
mum fixed iu the lease or sutler a penalty for not 
doing so. 

The construction contended for by the Department 
will inevitably bring certain provisions of the lease 
into conflict, to the great hurt and disadvantage of 
the gas lessee. For example: 

If the open flow of the gas lessee’s wells is fifty 
million cubic feet, then the lease says the lessee shall 
not be required to utilize, in any one year, more than 
an annual average of ten million cubic feet per day, 
or 3,650,000,000 per year. Let us assume the gas lessee 
utilized that amount for the year in question, but, of 
the amount so utilized, 718,397,000 cubic feet were 
used for operations on the lease and sold to oil lessees 
for operations. The lease provides that this gas shall 
be furnished the oil operator, and that it shall be fur¬ 
nished royalty-free, and further provides that the gas 
lessee shall have gas for his own operations royalty- 
free. The gas lessee could not comply with the terms 
of his lease and escape the furnishing of gas to the oil 
lessee royalty-free. Therefore, to avoid the penalty 
of having to pay a royalty on his gas which he uses 
for his own operations on the lease, and which the lease 
says shall be royalty-free, and to avoid the penalty of 
having to pay a royalty on the gas furnished the oil 
operator, which the lease says shall be royalty-free, 
he must increase his minimum utilization to 3,650,- 
000,000 cubic feet per year plus 718,397,000 cubic feet 
per year. Under the Department’s contention, there¬ 
fore, his minimum utilization, instead of being ten mil¬ 
lion feet per day for the year, as plainly fixed in the 
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lease, is ten million feet per day for the year plus 
718,397,000 cubic feet. 

If he does not meet this increased minimum, then he 
is denied the benefit of other material and valuable 
rights given in his gas lease; and, when he does ineet 
this increased minimum of utilization, then he i^ re¬ 
quired to do more in the way of consumption thaijL the 
express terms of his lease say he shall do. 

I. 

An Improbable Assumption. 

It was suggested in the argument of this matteif be¬ 
fore the Department that a situation might arise where 
all of the gas produced by gas lessee would be utilized 
for fuel, and the Osage Tribe would thereby be de¬ 
prived of all its valuable property right in the gas 
without receiving anything in return. We have al¬ 
ready demonstrated that, even if this should occur, 
twice the value of the gas has been saved in oil wpich 
was not used for fuel, and which would have been hsed 
for fuel if gas had not been available. 

But, even if this were not so, the Department is as¬ 
suming a situation which has not existed, which is 
not likely to exist but has only the remotest possibility 
of existing. In fact, for the operating year in con¬ 
troversy, December 20, 1922, to December 19, 11523, 
when oil operations in the Osage were probably at 
their highest peak, and consequently the demand for 
fuel was probably the greatest it will ever be, appel¬ 
lant, as gas lessee, did actually pay in royalty, for the 
benefit of the Osage the sum of $87,948.09 on gas fur¬ 
nished for commercial purposes, which made it sub¬ 
ject to royalty payments. 
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J. 


A Strained Construction. 


Another illustration will show the unnatural and 
strained construction for which the Department is 
contending, i Suppose gas lessee, for a given year, has 
spent its $100,000.00 and has just managed to develop 
a net production of 10,000,000 cubic feet per day, or 
twenty per cent of the open flow. Notwithstanding an 
open flow pf 50,000,000 cubic feet, lessee is only al¬ 
lowed to use 10,000,000 cubic feet per day. Two mil¬ 
lion cubic feet of this amount he furnishes to oil lessees 
for fuel because that amount was demanded, and be¬ 
cause the lease says he shall furnish it. The remain¬ 
ing 8,000,000 cubic feet is sold for commercial pur¬ 
poses, and more could be sold if available. In such a 
situation, under the construction contended for by the 
Department, notwithstanding oil lessee had spent the 
amount required, has secured the production required, 
and has actually utilized every foot of the 10,000,000 
cubic feet of the daily production, he must pay a roy¬ 
alty on 2,000,000 cubic feet per day “the amount fur¬ 
nished to oil lessees for fuel,” just as if it had not been 
used for any purpose. We do not believe it was ever 
the intent of either party to the lease contract that 
lessee should be so heavily penalized when every re¬ 
quirement of the lease had been strictly and fully met. 

For these reasons, the construction of the gas lease 
contended for by the Department should not prevail, 
because, instead of harmonizing and giving effect to 
all the terms and provisions of the lease, such construc¬ 
tion gives effect to only one provision of the lease in 
absolute disregard of two other express primary re¬ 
quirements in the lease. 
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Inasmuch as this contract was made in Oklahoma 
and is to be performed in Oklahoma, we feel t^iat it 
would not be amiss to quote the provisions of our Okla¬ 
homa statutes that were in force at the time qf the 
making of this contract. These statutes are as follows, 
and are from the Compiled Oklahoma Statutes, Anno¬ 
tated, 1921: 

4 ‘5041. Language Governs . The language of 
a contract is to govern its interpretation, if the 
language is clear and explicit, and does not involve 
an absurdity. 

“5042. Intention Ascertained from Writing . 
When a contract is reduced to writing, the inten¬ 
tion of the parties is to be ascertained from the 
writing alone, if possible, subject, however, tp the 
other provisions of this article. 


# # * # * 


“5044. Effect Given to Every Part. The whole 
of a contract is to be taken together, so as to give 
effect to every part, if reasonably practicable, each 
clause helping to interpret the others. 

# -U- -U, 

■J? TT Tr Tr 

“5047. Words to be Taken in Ordinary Sfynse. 
The words of a contract are to be understood in 
their ordinary and popular sense, rather thap ac¬ 
cording to their strict legal meaning, unless iised 
by the parties in a technical sense, or unlebs a 
special meaning is given to them by usage, in 
which case the latter must be followed. 

“5048. Technical Words. Technical words are 
to be interpreted as usually understood by per- 



38 


sons in the profession or business to which they 
relate, unless clearly used in a different sense.” 

L. 

Rule of Construction. 

The rule of construction that ambiguous contracts 
are to be construed most strictly in favor of the lessor, 
and against the lessee, has no application to a contract 
which is clear and unambiguous in its terms, as is the 
lease of Tidal Osage Oil Company in this case. 

It is a well settled principle of law, recognized by 
the courts of every state in the Union, that the court 
will not resort to construction where the intent of the 
parties is expressed in clear and unambiguous lan¬ 
guage. See list of decisions supporting this principle, 
which is mentioned in Yol. 13 of Corpus Juris, at page 
520. 

It is also a well settled rule of law that a contract 
must be construed as a whole and the intention of the 
parties is thereby collected from the entire instrument 
and not from detached portions. This principle is 
contained in the Statutes of Oklahoma, section 5044, 
Compiled Oklahoma Statutes, 1921, which is as follows: 

“The whole of a contract is to be taken together 
so as to give effect to every part, if reasonably 
practicable, each clause helping to interpret the 
others.” 

But whether provided by statute or not, the Supreme 
Court of the United States, as well as the courts of 
practically every state in the Union, has recognized 
the principle. 


39 


United States v. Ansonia Brass, Etc., Co., 218 
U. S. 542, and cases therein cited. 

This principle of law was entirely overlooked [>y the 
Secretary in arriving at his conclusion, as he Appar¬ 
ently took into consideration only paragraph and 
totally disregarded paragraph 14. In fact, it is very 
clear that the provisions of our lease, as well hs the 
principles of law herein set forth, were totally disre¬ 
garded by him, and his decision and conclusions; were 
not deduced by the application of law to the provisions 
of the lease but, in arriving at his conclusions, Ije was 
governed by what he thought the provisions if the 
lease should have been, instead of what the provisions 
of the lease are; and the court below fell into the same 
error in following the construction of the Department. 

In Rushing et al. v. Manhattan Life Ins. Co. of 
N. ¥., 224 Fed. 24, the United States Circuit Court of 
Appeals of the Eighth Circuit used the following lan¬ 
guage: 

“The sole purpose of the interpretation of a 
contract is to ascertain the intention of the; par¬ 
ties when they made it; if possible, every part 
of a contract must be so construed as to he con¬ 
sistent with every other part, and to have effect. 
It is only when the parts of a contract are so 
radically repugnant that there is no rational! con¬ 
struction that will render them effective and ac¬ 
cordant, that any part must perish. And tl^e in¬ 
tention of the parties must be deduced, not from 
specific provisions or fragmentary parts of the 
agreement but from the entire contract, because 
the intent is not evidenced by any part or stipula¬ 
tion of it, nor by the contract, without any part 
or provision, but by every part and term so con- 
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strued, if possible, as to be consistent with every 
other part, and with the entire agreement.” 

Moreover, if it should be admitted, for the sake of 
argument, that the lease is ambiguous, we would, never¬ 
theless, be entitled, in this instance, to have its provi¬ 
sions construed most liberallv in favor of the lessee 
as against i the lessor. The rule adopted by some of 
the courts, to the effect that the provisions of a lease 
should be more liberally construed in favor of the 
lessor, andi against the lessee, is based upon the fact 
that, as a rule, the lease forms are prepared by the 
lessee and that the lease should be construed most 
strongly against the party who causes the ambiguity, 
but it is a fact susceptible of proof, and well known to 
the Department, that all Departmental leases are pre¬ 
pared by the Department and not by the lessee, and, 
if the lessee obtains a lease covering tribal lands or 
restricted lands, it is necessary for him to accept the 
form prepared by the Department, and, in the event 
an ambiguity exists in anv such lease, it should be 
construed most strongly against the lessor or the party 
who prepared the lease and caused the ambiguity. 

In the case of Prowant et at. v. Seely et al., reported 
in 187 Pac. 235, the Supreme Court of Oklahoma used 
the following language: 

“We have not overlooked the rule stated in the 
cases cited by counsel, that oil and gas leases will 
be construed most strongly against the lessee who 
PREPARED THE LEASE and to promote de¬ 
velopment, but this rule does not mean that courts 
should construe the lease in such a way as not to 
give any effect to the language employed to ex¬ 
press the terms agreed upon by contracting par¬ 
ties.” 
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In the dissenting opinion in this case 
McNail, the following language is used: 


i 

, by justice 


“ . . . It is admitted that Mr. Crockett’s 

partner drew the lease in question, the lando^vners 
had nothing to do with the drafting of the same, 
so if there is an ambiguity, it is construed strongly 
against the parties who caused the ambiguitV, and 
it should be so construed . . 


We, therefore, submit that consideration should be 
given to all of the provisions of this lease, anc^ that, 
when so given, the lease is clear and unambiguous and 
susceptible of only one construction, and that is the 
construction which we contend for; and we further 
submit that even though the lease were ambic^ious, 
the ambiguity was caused by the Department in the 
preparation of the lease form and should be most 
strongly construed as against the lessor and in favor 
of the lessee for the reasons herein stated. 


CONCLUSION. 

The correct decision of this case, we think, must 
depend on a correct determination of what constitutes 
“utilization” under the terms of the lease. W"e have 
already, in this brief, pointed out in detail what we 
think this term means and how the words “use’f and 
“utilization” are used interchangeably in both appel¬ 
lant’s gas lease and in the rules and regulations df the 
Secretary. ! 

In previous arguments of this case, the Department 
has seemed to assume that the lease was a minipium 
royalty lease and that a lease in any other form would 
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not have properly protected the rights of the Indians 
against bad management, improvidence, lack of mar¬ 
kets, etc., on the part of the gas lessees. 

A careful analysis of the lease shows that the lease, 
construed as appellant contends it should be, carefully 
and fully protects all the rights of the Osage Tribe 
of Indians.' In the first place, it requires a minimum 
production or the expenditure by the lessee of $100,- 
000.00 annually to that end. In the next place, it re¬ 
quires ten million cubic feet of gas to be actually used 
every day if that amount of production is available, 
and, when so used, it further requires that a royalty 
thereon must be paid according to the terms of the 
lease. Again, the use made of the gas must be in ac¬ 
cordance with the provisions of the lease and the regu¬ 
lations. 

It is only when the lessee fails to use the minimum 
required in the manner required that a penalty is put 
on. And it is this latter provision which furnishes ab¬ 
solute protection to the Indians. If lessee should be 
improvident or shiftless or fail to find a market, then 
it must pay a royalty on the unused gas up to the 
minimum required to be used, just as if it had been 
used. 

Again, it was suggested that other forms of gas 
leases executed in the Osage Nation, beginning with 
the Osage Allotment Act in 1906 and long prior to the 
date of appellant’s lease, which was made in 1919, and, 
particularly, the Sand Springs Home Lease, should 
be looked to, to get at the true intent and purpose of 
the lease in question in this case. 

Appellant in this case was not a party nor privy to 
any of the i parties involved in those earlier transac- 
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tions, and could not know and did not know anything 
about them, and did not have any interest or concern 
therein. The wording of the lease in this case is en¬ 
tirely different from that employed in the Earlier 
leases referred to, and the very fact of a change in the 
form and terms of appellant’s lease would natiirally 
seem to indicate that appellant’s lease was to be dif¬ 
ferent from the earlier leases. We do not see hc|w the 
provisions in those leases could be material in g 
at the true meaning of the lease here in questio 
in determining the intent of the parties to the co: 
as expressed in the lease involved in this case. 

It has been suggested that all the gas produced in 
the Osage Nation might be used up for fuel and then 
the Tribe would get no royalty. While this is Within 
the range of possibilities, it is absolutely contrary to 
what has happened, for, during the first year of the 
period in question, Tidal Osage Oil Company, ^ilone, 
paid royalties to the Superintendent for the benefit of 
the Osage Tribe amounting to approximately $90,- 
000.00, but, even if such a condition should come about, 
the Osage Tribe would be getting its reservation tested 
and developed for oil and gas, and that is a very val¬ 
uable consideration and, in fact, is the primary con- 
sideration to the landowner upon which all courts [have 
upheld oil and gas leases, both commercial and De¬ 
partmental. We have never seen nor heard of an oil 
and gas lease that did not give the lessee the right to 
use oil and gas which he produced, for fuel, frbe of 
cost, in developing and operating the property pom 
which the same was produced, and, in the case at] bar, 
all the gas in question which was used for fuel, was 
used for fuel on the lease of appellant. 

It has been further suggested that the term 1 Utili¬ 
zation”, as used in appellant’s lease, means to sell 
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commercially for a purpose which would require the 
payment of a royalty thereon. This is not the usual 
and ordinary meaning of the word, and we can find no 
justification in either the lease or the regulations for 
giving the word such an unusual meaning. 

The rights of appellant must be measured by the 
terms of its own lease. That was the contract it made, 
and no other. The correct decision in this case does 
not hinge on the construction of any Act of Congress 
or any regulation of the Secretary. If it did, then it 
might be proper and helpful to look to the considera¬ 
tions and conditions which led to the enactment of the 
law or the promulgation of the regulation. We do not 
mean to say that the regulations do not have the effect 
of law and should not receive the consideration of the 
court in this case, but what we do mean to sav is that 
there is no controversy as to the meaning of any regu¬ 
lation which would call for a construction by the court. 

It is said that complainant’s allegation, with refer¬ 
ence to the amount expended in the improvement of 
its leasehold and in its efforts to make and find a 
market for gas, neither argues for or against the issues 
presented by the bill as it was lessee’s duty to find 
a market and not that of the Tribe. The purpose of 
such allegations, and we think they are proper, is to 
show that lessee has, in good faith and at great expense 
and with all proper diligence, attempted to carry out 
and perform every obligation imposed upon it by the 
terms of its lease, and has succeeded in building up a 
very valuable property in which its interests and rights 
have become vested, and its title thereto ought not to 
be stricken down and encumbered beyond repair by 
anv strained and unnatural construction of its con- 
tract, such as the Department insists upon in this 
case. 
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Generally speaking, it is true tilat stipulations for 
forfeiture in an oil and gas lease are for the protection 
of the lessor, because of the fugitive nature of oil and 
gas and the liability of lessor’s land to drainage. But 
no such reason can apply in this case, because the 
Osage Tribe owns all the oil and all the gas in the 
Osage Nation. It matters not whether the oil ajnd gas 
are produced by one lessee or another, the interest of 
the Tribe is the same in all production. 

When the lease is taken as a whole and eveily pro¬ 
vision thereof given effect, and each provision so con¬ 
strued as to harmonize with and not destroy the other 
provisions of the lease, we earnestly feel that the con¬ 
struction contended for by the Department ougpt not 
to be sustained, and, for that reason, the decision of 
the court below should be reversed and this appellant 
granted the relief prayed. 

I 

Respectfully submitted, 1 

I 

Wallace C. Franklin, I 
W. P. McOixn^y 
William T. Black, 

As Attorneys for Appellani, 
Tidal Osage Oil Company. 
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In the Court of Appeals of the District 

of Columbia 

January Term 1928 

No. 4694 

Tidal Osage Oil Company, appellant 

v 

Hubert Work, Secretary of the Interior! 

_ 

BRIEF OF APPELLEE 

STATEMENT 

The Supreme Court of the District of Colunibia 
sustained the motion of appellee, defendant below, 
to dismiss the bill of complaint. (Tr. p. 30.) The 
purpose of this appeal is to review that action. 

The lease involved was by statute subject to the 
approval of the Secretary of the Interior, and 
since its execution has been under his official super¬ 
vision. The Osage Tribe of Indians is the owner 
of the oil and gas taken and to be taken from the 
ground under the lease, and to whom the royalties 
accruing thereunder belong. The Indian Tr^be 
is the ward of the Government, and the Secretary 

of the Interior in his official capacity, in all of j;he 

(i) 


/ 
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transactions connected with such lease, acts in be¬ 
half of the Tribe, and the relationship between 
them is as that of guardian and ward. There is no 
controversy regarding the main facts, which briefly 
stated are: 

For the year ending December 19,1923. appellant 
failed and refused to pay the sum of $21,551.91 de¬ 
manded by the Secretary of the Interior as a bal¬ 
ance due as royalties to the Osage Tribe and for the 
year ending December 19, 1925, the sum of $773.46, 
a total unpaid balance of $22,325.37. (See Ap¬ 
pendix.) In due compliance with the procedure 
in said lease provided, the Secretary held that 
lessee by its failure to pay such sum, was guilty of 
a breach of the provisions of the lease, thereby sub¬ 
jecting it to cancellation. (Tr. p. 11, par. 12.) 
The balance due was demanded under penalty of 

cancellation after thirtv davs default, but in lieu 

•/ * 

of payment, suit was filed. No order of cancella¬ 
tion has been made, and the lease is still in full 
force. 

ARGUMENT 

The lease contains a stipulation—paragraph 19— 
which specifically provides that the lessee shall be 
entitled to notice and hearing with respect to the 
terms of the lease violated, which hearing shall be 
held by the Superintendent of the Osage Agency, 
whose finding thereon shall be conclusive, unless 
an appeal be taken to the Secretary of the Interior 
within thirty days after notice of the Superintend¬ 
ent’s decision, and on appeal the decision of the 


3 


Secretary of the Interior shall be final and conclu¬ 
sive . This procedure was followed (par. l$f, Bill, 
Tr. pp. 11, 12.) The action of the Secretary was 
the result of the exercise of his official judgment 
and discretion, in the due course of orderly (super¬ 
vision of the lease, based upon the voluntary agree¬ 
ment of lessee embodied in the lease. Relating, as 
such decision does, to tribal lands of the Indian 
ward, under his lawful supervision, the general law’, 
the Act of Congress (41 Stat. 1249), and the Rules 
and Regulations prescribed by him pursuant there¬ 
to (par. 3, Bill, Tr. p. 3), and the lease make his 
decision, officially given, final and conclusive. 
There is no allegation in the bill alleging such ac¬ 
tion to be arbitrary, capricious, or fraudulent. The 
court is therefore without power to interfere by 
mandamus: Gaines v. Thompson, 7 Wall] 347; 
Litchfield v. Register, 9 Wall. 575; Riverside fail Go. 
v. Hitchcock, 190 U. S. 316, 325; Moore v. Beany, 
34 App. D. C. 31. As to general duties of Secretary, 
see also Rainbow v. Young, 161 Fed. 835. 

If the Secretary had the powder and authority to 
determine that the lessee has been guilty of a 
breach, the correctness of his finding will not be 
subjected to the scrutiny of a court, under a bill 
for injunction. In the case of Todd v. Conger (37 
App. D. C. 555), the following is quoted ax|d ac¬ 
quiesced in, from Riverside Oil Company v. Hitch¬ 
cock (190 U. S. 316): 

Whether he decided right or wrong is not 
the question. Having jurisdiction to decide 
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at all, he has necessarily jurisdiction, and it 
wgs his duty, to decide as he thought the law 
was, and the courts have no power whatever 
under those circumstances, to review his 
determination by mandamus or injunction. 

And in the case of O'Brien v. Lane (40 App. D. C. 
493), the court said: 

The interpretation and application of 
these Acts, is within the jurisdiction con¬ 
ferred upon the Secretary of the Interior. 
He is vested with authoritv to administer 
thq affairs relating to the management and 
disposition of the public lands of the United 
States. In the exercise of this power he is 
required to construe the laws enacted for 
his direction, and so long as his construc¬ 
tion is a possible one, it will not be controlled 
by injunction or mandamus. United States 
ex rel. Ness v. Fisher (223 U. S. 683; 66 L. 
Ed. 610; 32 Sup. Ct. Rep. 356). This 
fanjiliar rule has been announced in many 
recent decisions of this court. 

The action which it is alleged the Secre¬ 
tary threatens to take is neither arbitrary or 
capricious. If a full hearing has been ac¬ 
corded appellant, which we must assume is 
the case, the Secretarv will be onlv exercis- 
ing the judgment and discretion reposed in 
him by law, which can not be controlled or 
restrained by injunction. 

The action threatened to be taken in the instant 
case is thei result of the exercise of the judgment 
and discretion vested by law, and the voluntary 
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agreement of the parties, in the Secretary of the 
Interior; it is the penalty agreed upon in section 19 
of the lease, in case of a breach. It is neither ar¬ 
bitrary nor capricious. Whether the conclusion 
reached, that a breach has been committed by lessee, 
is correct or not, does not matter, if a full hearing 
was given thereon, and neither the finding nor the 
penalty threatened can be interfered with by 4 court 
in a proceeding for injunctive relief. W^ide v. 
Fisher, 39 App. D. C. 245. 

The lease has not yet been canceled; wheii, and 
if it is canceled, for nonpayment of royalty, and 
not until then, does the right of the court to act in 
the premises begin. Until then the matter is in fieri 
before the Department. If it should eventually be 
unlawfully canceled—no power being vested in the 
Secretary to take such action—or having the power 
he exercises it in an arbitrary and capricious man¬ 
ner, no doubt the court may then look into it, and 
if proper evidence appears, the court may undoubt- 
edlv set aside such such action, and reinstate the 
lease. But the lessee has made his own contract; 
the law reposes certain powers in the Secretary of 
the Interior over matters entrusted by law :o his 
express supervision and control, and until those 
powers have been fully exercised and conclude^., the 
lessee must withhold his dissatisfaction therewith, 
and abide its consequences until such time as he 
may properly bring it to the attention of the iourt. 
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x THE ISSUE INVOLVED 

The issue between the lessee and the Secretary of 
the Interior, is the amount of the annual royalty 
to be paid to the Osage Indian Tribe under the 
terms and conditions of the lease. The lessee 
claims it has paid all it is obligated to pay, and the 
Secretary claims there is yet due the Tribe the sum 
of $22,325.37. Thus an interpretation of the con¬ 
ditions and stipulations of the lease concerning the 
consideration, becomes necessary. This brings 
into prominence three propositions, which have 
been answered by the Secretary of the Interior as 
follows: 

1. The lease fixes a minimum annual con¬ 
sideration to be paid by the lessee. 

2. No deduction is to be made of the fuel 
gas sold to drillers in the field, from the 
minimum royalty to be paid. 

3. The word “utilize” as used in the lease 
means “to sell on the market”—“to dispose 
of |for the benefit of the tribe”—“pay 
utility.” It is not limited to mean mere 
use—i. e., the putting of the gas to some use¬ 
ful purpose, merely economic, and indepen¬ 
dent of benefit to the tribe—but it refers to 
use in bringing the value of the commodity 
sold—the gas of the Indian Tribe—back to 
the Tribe. 

The lessee admits that the minimum production 
to be maintained under the lease is ten million 
cubic feet daily per annum, but contends that it 
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is not obligated to pay royalty on such part thereof 
as may be sold for drilling purposes. 

By the terms of the lease lessee is compelled to 
bring up, and retain by the expenditure of certain 
agreed sums, the producing capacity of the gai wells 
developed, to fifty million cubic feet daily 

or in maintaining a production of tefi mil¬ 
lion cubic feet of available gas per <^ay on 
the basis of the utilization of not more than 
20 per cent of the open flow capacity <j>f any 
well, * * * provided that should the 
expenditure of the sums hereinbefore pro¬ 
vided result in the development of fifty mil¬ 
lion cubic feet of gas, or more than that 
amount, the lessee shall not be required to 
utilize in any one year, beginning eight 
months from the approval of this lease, more 
than an annual average of ten million cubic 
feet per day, or pay a royalty on mor^ than 
such annual daily average, if not utilized, 
and provided lessee shall not be required to 
pay royalty on any gas developed bqt not 
taken, during the period of eight months 
from the date of approval of this 
lease * * *. 

It is a fact, undisputed, that lessee has wells 
with an open flow capacity of fifty million cubic feet 
of gas per day; that the production of available 
gas is in excess of ten million cubic feet pei(* day, 
that is to say 3,650,000,000 cubic feet per year. It 
contends however that it is not obligated to pay 
royalty on such part thereof as may be sold for 
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drilling purposes; that the gas so sold for such pur¬ 
pose has been “utilized” under the terms of the 
lease. It has, therefore, paid royalty to the Sec¬ 
retary of the Interior for the gas sold commercially, 
for the amount less than ten million cubic feet 

i 

daily which was not sold, and declines to pay royalty 
on the amount sold to drillers for fuel. By its 
method 0 |f computation, it combines these two items, 
as gas utilized, and deducts that sum from the mini¬ 
mum annual amount of production. The remainder, 
plus the amount sold commercially, constitutes the 
total ampunt it contends it is obligated to pay 
royalty on to the Indian Tribe, while the amount 
sold for fuel to drillers, it treats as free from 
royalty, pockets the revenue derived therefrom, 
regards its obligations under the lease wholly sat¬ 
isfied, and attempts to evade the responsibility of 
marketing, or paying for, the minimum covered by 
the lease. (Appendix.) 

The Secretary contends that regardless of the 
use which is made of the gas produced, whether it is 
sold or not sold, the lessee must pay for ten million 
cubic feet per day, annually. That the provision 
fixing* the minimum on which royalty is to be paid, 
is superior to all other clauses in the lease. That 
any and all other clauses pertaining to the payment 
of royalty to the Indian Tribe, are dependent on, 
and subservient to the principal clause covering the 
minimum royalty to be paid. That the Indians 
have a right to know what their income, under the 
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lease will be, and not be placed at the merc^, and 
subject to the uncertainties, of the demand f<j>r fuel 
gas by drillers, w 7 hich under the contention of this 
lessee materially reduces their income. 

•v 

The Secretary is not disputing the right of the 
lessee to furnish gas to drillers for fuel undjer the 
provisions of section 14 of the lease. .He ijnerely 
contends that the lessee must pay to the Indian 
Tribe, royalty on the first ten million cubic feet 
produced each day, and that it may sell its produc¬ 
tion to whomsoever it chooses, or wherever it can 
find a market, at whatever price it can obtain. 
Let us suppose, for example, that the production is 
ten million cubic feet of available gas per day[; that 
the lessee sells commercially two million; anjl fur¬ 
nishes to drillers in the field for fuel, eight million; 
under the construction of the lessee, it has utilized 
the entire ten million cubic feet, but is liable to 

■ i 

the Tribe on none sold as fuel, and only on th^t sold 
commercially. Such a condition would be Uncon¬ 
scionable, obviously against the interest o^‘ the 
Tribe, and would amount to an unwarranted dis¬ 
position of the property of the Tribe by gift. 

• This particular lease covers 166,400 acres of land. 
Let us again suppose, for example, that 1,000 oil 
leases have been made within this acreage] and 
that these oil lessees consume enough gas for drill¬ 
ing purposes to use up the entire ten million feet of 
available gas per day, the total output. This 
wrould leave the Indians with nothing for their 


10 


lease and wholly dependent on the discovery of 
oil. They would be furnishing free fuel to what 

might be wholly wildcat drilling; the gas lessee 
would retain the consideration obtained in the sale 
of the gas to the drillers, paying nothing, under its 
construction, to the Indian Tribe. 

If, therefore, the gas lessee has a right under 
the terms of this lease to deduct the amount which 
it has deducted for the period in controversy, it 
would have the right under the possibility suggested 
of deducting it all. No such a contingency, and no 
such an intention could have been in the minds of 
the parties, or either of them, at the time this lease 
was made. 

The reasonable and logical conclusion to be 
reached from a reading of the lease, is that its 
primary purpose was the production of revenue 
for the Indian Tribe. Such collateral or contin¬ 
gent benefits as it may provide, are secondary. The 
furnishing of gas free of royalty to drillers, was 
intended to induce the more intensive search for, 
and production of, the oil and gas of the tribe, and 
the sale thereof by the lessee for such purpose in¬ 
tended to furnish additional revenue, that it might 
more readily comply with the terms of the lease 
relative to the maintenance of production, by the 

expenditure of the sums agreed upon. In such re¬ 
spect it was beneficial to both parties, as the greater 
the production, the greater the income to both 
parties. If the lease were obviously for the sole 
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benefit of the lessee, as would be the result} of a 
practical application of the lessee’s contention un¬ 
der the hypothetical examples, it can not be doubted 


but that such a lease, if properly brought to the at¬ 
tention of a court of equity, would be promptly set 
aside as confiscatory, unilateral, inequitably and 
ultra vires, not in the interest of the tribe ajid no 
such a lease as would receive the approval cjf the 
Secretary of the Interior in his capacity as con¬ 
servator of the estate of the Indian wards ojf the 
Government. ] 

The Secretary is not insisting on paymejat of 
royalty on gas furnished to drillers but is insisting 
on payment of the minimum cosideration provided 
by the terms of the lease, to insure the tribe a ! defi¬ 


nite and certain income therefrom; and further 


that the furnishing to drillers does not constitute 
“utilization” in the purview of the lease. That 
lessee may not be able to sell ten million cubid feet 
per day commercially is the misfortune or the 
lessee which it voluntarily assumed in a full feali- 
zation of the consequences thereof. It can not be 
doubted but that the lessee understood the fu^l in¬ 
tent and purpose of the lease as it was, and now is 
understood by the Secretary. Any other construc¬ 
tion is wholly inconsistent with the past history of 
gas leasing in the Osage Nation. This lessee has 
been familiar and intimately associated with that 
history from the beginning. A brief examination 
thereof will throw much light upon and clarify the 
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intention of both parties, and the meaning placed 
by each, at the time, upon the terms used. 

On March 16,1896, the entire Osage Reservation, 
comprising about 1,500,000 acres, was leased to one 
Edwin B P Foster, for a period of ten years, for oil 
and gas mining purposes. Through various as¬ 
signments the Indian Territory Illuminating Oil 
Company became the owner of the lease about 1902, 
and in turn subleased to various individuals and 
corporations to the extent of 680,000 acres. The 
original lease expired in 1906, but was extended as 
to the area subleased for an additional period of 
ten years, by the Act of Congress of March 3rd. 
1905. Operations were carried on so that in 1916, 
when the extended lease expired, oil and gas in 
considerable quantities were being produced and 
marketed. In the meantime, Congress, by the 
act of Jupe 28, 1906 (34 Stat. 539), providing for 
the distribution of the lands and funds of the Osage 
tribe among its members, had reserved the under¬ 
lying minerals to the tribe in common, for a period 
of 25 veaps from and after April 8, 1906, and au¬ 
thorized the making of leases by the tribe through 
its council with the approval of the Secretary of 
the Interior under such rules and regulations as 
he might prescribe. Upon the expiration of the 
extended lease, therefore, the Secretary was con¬ 
fronted with the duty of prescribing rules and 
regulations governing the leasing of these lands, 
and the proposition of making new leases upon such 
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terms as would be fair to the operator and to the 
tribe. As shown by resolution of the Osage tribal 
council dated June 17, 1915, it was decided to lease 
the oil and gas separately; the royalty on gals was 
fixed at one-sixth of the value of the gas at the: well, 
and new leases were to be given the gas operators 
upon all or part of the acreage held by them under 
the Foster lease. This resulted in the making of 
gas leases upon large areas within which there are 
many oil leases, the latter usually covering units of 
160 acres each. 

With a view to adopting a form of gas lease and 
determining the provisions such forms should con¬ 
tain with respect to development, etc., the Depart¬ 
ment, by circular letter dated January 25, 1916, 
required all the Foster sublessees and othej* ap¬ 
plicants for leases to furnish, among other infor¬ 
mation, a statement of whether they would ]iay a 
royalty of 3 cents per thousand cubic feet oi\ gas, 
the minimum quantity of gas they expectecj, the 
amount they would obligate themselves to take an¬ 
nually, and the annual expenditures they would 
guarantee to make in drilling new wells to main¬ 
tain that minimum production. Responses received 
showed that while practically all applicants were 
mrwilling to pay 3 cents a thousand royalty, (some 
of them, for example, the Indian Territory Illu¬ 
minating Oil Company and the Osage and Okla¬ 
homa Company, were producing daily at lea^t 50 
million cubic feet of gas, open flow, the latter com- 


14 


pany having a contract with the City of Tulsa, 
Oklahoma, for 10 million cubic feet of gas per day. 
Most of i them stated their willingness to obligate 
themselves to take at least 10 million cubic feet of 
gas per day and guaranteed to spend annually a 
sufficient amount to maintain that minimum pro¬ 
duction. | Accordingly, the form of lease, after re¬ 
quiring the royalty of one-sixth of the value of the 
gas at the well and allowing the use of the gas for 
operating purposes by both oil and gas lessees, 
royalty free, contained what may be termed a de¬ 
velopment and utilization provision which is found 
in section 3 of all those earlier leases and is identi¬ 
cal in all, except as to annual expenditures and 
minimum production, which differ somewhat ac¬ 
cording to acreage in lease. Taking the lease of 
the Sand Springs Home, for example, the main 
features pf the development and utilization pro¬ 
vision will be briefly outlined. 

Section 3, paragraph (2) provides that unless 
the open flow of gas thereafter named lias already 
been developed on the leased premises, the lessee 
should, within one year after the date of approval 
of the lease, spend at least $100,000 in developing 
the premises for natural gas or drill at least 35 
wells to the Mississippi lime in the search of such 
gas, unless the expenditure of a less amount or the 
drilling of a less number of wells results in the de¬ 
velopment of gas wells with an open-flow capacity 
of not less than 50,000,000 cubic feet of gas per 
day. Not more than 20 per cent of the open-flow 
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capacity of any such well could be utilized without 
authority of the inspector. 

Section 3, paragraph (b) places upon the lease 

the positive obligation to pay royalty on ^11 gas 

“utilized and removed from the leased lands,’’ and 

to “utilize” an annual average of not less tljian 10 

million cubic feet of gas per day on the basis of 

not more than 20 per cent of the open flow capacity 

“or will pay royalty on such quantity of gas 

the period of this lease the same as if such ^ 

of gas had been utilized and removed frcjm the 

premises.” It will be observed that the agreement 

of the lessee is to pay royalty on all gas utilized 

and removed from the leased land, that is to say, 

gas taken for sale in the market, and the further 

agreement contained in the same sentence to utilize 

an annual average of 10 million cubic feet per day 

or to pay royalty on that quantity the same as if 

it had been utilized and removed from the premises, 

clearlv shows that the word “utilize” was used in 
«/ 

the sense of gas taken for sale in the market, on 
which the lessee is of course required to pay royalty 
If there were any possible doubt about the m 
of the word “utilize,” as used in these earlier 
it is removed by section 3, paragraph (c), wh 
closes in clear language the real purpose 
development and utilization section of th^ lease 
It is quoted below in full: 

Lessee further covenants and agrees that 
beginning on the day six months from the 


eanmg 
leases, 
ch dis- 
of the 
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date of approval of lease by the Secretary 
of the Interior, it shall pay to the Superin¬ 
tendent of the Osage Agency, for the lessor, 
the sum of three hundred dollars per day, in 

i 

advance, for each and every day of the bal¬ 
ance of the calendar month, and that on the 

first day of each and every calendar month 
thereafter during the full period of this 
lease it shall pay to the Superintendant the 
sum of three hundred dollars per day, in 
advance, for each and every day of such 
calendar month, which monthlv advance 
payments shall be a credit on the royalty 
on the gas so utilized and removed for the 
calendar vear during which such advance 
monthly payments shall have accrued, and 
said advance payments shall not be refunded 
to the lessee because of any subsequent sur¬ 
render or cancellation of the lease, nor shall 
the lessee be relieved of its obligation to pay 
such advance royalty monthly when due by 
reason of any subsequent surrender or can¬ 
cellation of this lease, except as hereinafter 
set forth: Provided , That after the mini- 
mum amount of ten million cubic feet of 
available gas per day shall have been devel¬ 
oped, as provided in subdivision (b) of this 
section, the lessee shall pay for all gas sold 
or utilized under this lease on or before the 
20th day of the month succeeding that in 
which the gas is so utilized and sold, and the 
lessee shall file with the Superintendent on 

or before the 20th dav of each month a state- 

•/ 

ment showing the amount of gas sold and 

i 
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utilized during the preceding month, aind on 
January first of each year an adjustment 
shall be made whereby if the lessee has not 
taken during the preceding calendar year 
the minimum amount of gas required Under 
this contract it shall pay royalty as herein 
provided for the difference between the 
quantity of gas utilized and sold and on 
which royalty shall have already hav^ been 
paid, and such minimum amount agreed to 
be taken or paid for under this lease. 

A simple calculation shows that the payment of 
royalty on 20 per cent of 50 million cubic feet of 
gas per day on the basis of 16% per cent of 18 cents 
per thousand cubic feet would be $300 a day] The 
requirement that these per diem payments b^ made 
during the life of the lease and that tljey be 
credited upon the royalty on production clearly 
demonstrates that the purpose of the development 
and utilization section was to provide a guaranteed 
minimum income to the Osage tribe during ijhe life 
of the lease. It will be observed that the: word 
‘‘utilized” is used interchangeably with 4: sold,” 
again demonstrating that the word means gas taken 
for sale in the market . This idea is further borne 
out by the language toward the end of this para¬ 
graph, providing for yearly adjustments, and if 
it is found that the lessee has not taken durfng the 
year the minimum amount of gas required under 
the contract, it shall pay royalty on the difference 
between the quantity utilized and sold on which 
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the royalty shall have been paid, and the minimum 
amount agreed to be taken or paid for under the 

lease. It is significant to note that in the matter 
of making these adjustments no provision is made 
for allowing the lessee credit for gas used for 
operations by the gas and oil lessees or that which 
may have been furnished the tribe; neither is there 
anywhere in the development and utilization sec¬ 
tion any suggestion that the word “utilize/’ as used 
therein, shall include the gas used for such pur¬ 
poses. 

Section 3, paragraph (d) provides for the an¬ 
nual expenditure of not less than $50,000 in main¬ 
taining the minimum production, unless the expen- 
diture of a less sum be sufficient to maintain that 
production; with the proviso, however, that in the 
event all the wells drilled in compliance with the 
terms of the lease, after the annual expenditures 
for the year have been made, shall fail to produce 

the minimum quantity of available gas, the per 
diem payments shall be reduced to correspond to 
the quantity of available gas actually produced. 
This provision needs little explanation. It merely 
relieves the lessee from paying royalty on gas which 
by the exercise of diligent effort it can not produce. 

The history surrounding the execution of these 
earlier gas leases, the negotiations with the Foster 
sublessees, and the above analysis of the provisions 
of the leases bring forth two outstanding features: 

First. That the purpose and object of the devel¬ 
opment and utilization section of the lease was to 
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provide a minimum royalty to the Osage 
during the life of the lease. 


tribe 


Second. The word “utilize” as used in th^ lease 
means that the lessee must furnish a market for the 
gas and does not include the use of gas for fuel and 
operations by either the oil or gas lessee. 

The Tidal Osage lease was, as shown above, 


approved on December 20, 1919, some three years 
after the expiration of the extended Fostei^ lease 
and the making of new leases to the sublessees. 
Turning to its provisions, we find that by section 1 
of the lease the Osage tribe of Indians as lessor 


leases and lets for a period expiring April 8^ 1931, 
all the gas deposits in or under the lands therein 
described, containing approximately 166,400 acres. 
Section 2, paragraph (a) contains the Obliga¬ 


tion of the lessee to pay to the Superintendent of 


the Osage Indian Agency for the lessor, as royalty, 
the sum of 16% per cent of the value of the gas 
at the well, to be determined in accord with other 


provisions of the lease, after first deducting the 
gas used for fuel in drilling and operating the lease 
by either oil or gas lessee, and provides for set¬ 
tlement of the royalties monthly. The lease there¬ 
after fixes the value of the gas at 18 cents per 
thousand cubic feet, so that the royalty to th^ tribe 
is one-sixth of 18 cents, or 3 cents per thousand 
cubic feet. 

Section 14 requires the gas lessee to furnish the 
oil lessee, free of royalty, sufficient gas for drilling 




and operating purposes at a rate to be agreed upon 
or on failure to agree the rate to be fixed by arbitra¬ 
tion. 

The development and utilization feature of the 
lease is found in section 3 and as it is the principal 
one involved in the dispute with the Tidal Com¬ 
pany, it is quoted below in its entirety: 

Lessee covenants and agrees that it will 
within one year from and after the date of 
approval of this lease by the Secretary of the 
Interior expend the sum of at least one hun¬ 
dred and fifty thousand ($150,000) dollars in 
the actual drilling and equipping of gas wells 
or dry holes, none of such expenditure to in¬ 
clude the drilling or equipping of oil wells 
for which gas lessee will be reimbursed nor 
in the cost of pipe lines or other facilities 
for marketing gas, unless the expenditure of 
a less amount of monev results in the devel- 

mJ 

opment of gas wells with an open flow capac¬ 
ity of not less than 50,000,000 cubic feet of 
gas per day; and not more than 20 per cent 
of the open flow capacity of any such gas 
well shall be utilized unless otherwise author¬ 
ized by the Inspector. 

Lessee further covenants and agrees that 
it will expend annually not less than one 
hundred thousand ($100,000) dollars during 
the life of the lease in developing or in main¬ 
taining a production of 10,000,000 cubic feet 
of available gas per day on the basis of a 
utilization of not more than 20 per cent of 
the open flow capacity of any well as herein¬ 
before set forth, unless the expenditure of a 
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less sum be sufficient to maintain sucih pro¬ 
duction : Provided, that should such expendi¬ 
ture during any one year not result in ob¬ 
taining the required minimum quantity of 
gas, lessee shall utilize, beginning eight 
months from date of approval of this lease 
or pay royalty on a basis of 20 per cent of 
the open flow capacity of all commercial gas 
wells: Provided, that should the expenditure 
of the sums hereinbefore provided result in 
the development of fifty million cubic feet 
of gas or more than that amount, the lessee 
shall not be required to utilize in apy one 
year, beginning eight months from the ap¬ 
proval of this lease, more than an annual 
average of ten million cubic feet per day or 
pay a royalty on more than such annual 
daily average if not utilized * * *. 

It is obvious that the above section of the lease 
in controversy is identical in substance \v|ith the 
development and utilization clauses of the earlier 
gas leases, although considerable surplusage has 
been eliminated. That is to say, the Tiddl lease, 
like the earlier leases, obligated the lessee during 
the first year to expend a certain amount in de¬ 
veloping the minimum production of ten million 
cubic feet of gas per day on the basis of a utiliza¬ 
tion of not more than 20 per cent of the open-flow 
capacity of any well, and the expenditure thereafter 
of a certain sum in maintaining that production. 
If the annual expenditures required to be made do 
not result in obtaining the minimum quantity of 
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gas, the obligation of the lessee is to utilize or pay 
royalty “on the basis of 20 per cent of the open- 
flow capacity of all commercial gas wells.’’ But 
if the expenditures so made result in the develop¬ 
ment of the minimum quantity or more, the obliga¬ 
tion of the lessee is to utilize at least that minimum 

i 

quantity or pay royalty thereon. The word “uti¬ 
lize,” as in the earlier leases, means that the lessee 
must furnish a market for the minimum quantity 
of gas or pay royalty thereon. 

Mining leases frequently contain, in addition to 
the covenant to pay royalty at specified rates on 
the minerals mined, a further covenant that the 
lessee shall mine at least a specified amount each 
year, or, if he fails to do so, he shall pay an amount 
equal to the royalty on such minimum quantity. 
The courts in construing such a lease have held 
that the obligation to pay the minimum royalty is 
absolute (Berwind White Coal Mining Co. v. 
Martin, 124 Fed. 314; Bamford v. Lehigh Zinc Co., 
33 Fed. 677; Aff. 150 U. S. 665). Also as was said 
in Diamond Iron Mining Co. v. Buckeye Iron Co. 
(17 Minn. 500; 73 N. V\ r . 507), the courts have fre¬ 
quently made their decisions turn upon the form 
of the words used, rather than upon an entire con¬ 
sideration of the various provisions of the instru¬ 
ment. The reason for this is obvious. A covenant 
to pay a minimum royalty is essentially an inde¬ 
pendent provision, serving a purpose separate and 
apart from, and therefore calling for no considera¬ 
tion of other provisions of the lease. 
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Whether the lessee is obligated to pay a mini¬ 
mum royalty to the Osage Tribe depends entirely 
Uj)on the intention of the parties as expressed in 
the lease, and it is a well-settled principle that the 
purpose of all interpretation is to ascertain and 
give effect to such intention. The basic rule for 

the discovery of their intention is that the couft, so 
far as possible, should put itself in the place of the 

parties to the contract when their minds met x^pon 
the terms thereof, and then from a consideration 
of the writing itself, its purposes, and the circum¬ 
stances which conditioned its execution, endeavor 
to ascertain what was intended, and upon what 
sense and meaning of the terms used, their niinds 
actually met ( Lescher & Sons Rope Co. v. Jftaj- 
fiotcer G. M. & R. Co., 173 Fed. 855; Amer^ccm 
Bonding Co. v. Pueblo Inv. Co., 150 Fed. 17;j Ac¬ 
cumulator Co. v. Dubuque St. Ry. Co ., 64 t^ed. 
70-74; Salt Lake City v. Smith, 104 Fed. 457-462; 
Fitzgerald v. First National Bank, 114 Fed. -74). 
And the intention of the parties, when manifest, 
or when ascertained from the written agreement, 
must control and be enforced without regard to the 
inapt expressions of the dry words of the contract, 
unless that intention is directly contrary to the 
plain sense of the binding words of the agreement. 
(Lescher & Sons Rope Co. v. Mayflower G. M. & 
R. Co., supra, p. 857, and cases there cited). 

The reason for a minimum clause is obvious. 
The right of the Osage Tribe to the minerals under¬ 
lying their reservation, at the time this lease! was 
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executed, was limited to a period expiring in 1931. 
To derive the benefits of that ownership it was 
essential that the lands be developed and the miner¬ 
als marketed during that period. It became neces¬ 
sary in the leasing of these lands to require the 
lessee to develop and utilize a minimum quantity 
of gas, or pay royalty thereon, in order that the 
resources of the Tribe might be safeguarded, and 
the Tribe protected against bad management, 
improvidence, lack of markets, inability to control, 
and other causes materially affecting the conserva¬ 
tion of their resources, and their reduction to cash. 

In its bill lessee alleges large sums of money 
spent in an effort to obtain a market, during a year 
when a market was hard to obtain; the installation 
of new machinery at great cost, in an attempt to 
carry the gas to market. But neither profits nor 
losses, or excessive expenditures voluntarily made, 
argue for or against the issues presented by the 
bill. It was lessee’s dutv to find a market, not the 
tribe’s. An easy market, or any market, was to the 
advantage of lessee primarily, and especially in the 
absence of the consumption of gas as fuel by drill¬ 
ers. Naturally both parties would be interested in 
the sale of the gas commercially, but lessee is en¬ 
titled to no advantage because it elected to make 
extra expenditures not incumbent on it by any ex¬ 
press terrqs of the lease, and from which, under 
the conditions, as they transpired, brought no ad¬ 
vantage to the lessor. This allegation in no way 
affects the obligation of lessee to pay a minimum 


royalty on ten million cubic feet of available gas 
daily, or its right to consider gas sold to drillers 
as having been “utilized” under the terms of the 
lease. These are the sole questions involved., in 
an interpretation of the meaning of the conditions 
and stipulations of the lease. 

It has become well founded, so far as oil and. gas 
leases are concerned that stipulations providing 
for forfeiture are in the interest and for the pro¬ 
tection of lessor (Brown v. Vandergrift, 80 Pa. 
142; Leatherman v. Oliver, 151 Pa. 646, 25 Atl. 309; 
McDaniel v. Hager-Stevenson Oil Co., 243 |Pac. 
582; Cotherman v. Oriental Oil Co.., 272 S. W. 616, 
619; Doddridge County Oil and Gas Co. v. Smith, 
154 Fed. 970, 978); that the option of cancella tion 
when based upon the mutual agreement of an oil 
and gas lease, may be exercised by lessor wh£n a 
breach is committed by lessee (Mitchell v. Probst, 
152 Pac. 597; Brown v. Wilson, 160 Pac. 94; 
Melton v. Cherokee Oil and Gas Co., 170 Pac. 691; 
Leatherman v. Oliver, 151 Pa. 646; Sec. 863, Vol. 2, 
Thornton on Oil and Gas, and authorities there 
cited). The fugitive character of oil and gas make 
such a provision necessary for his protection, as 
without it, time being the essence, and development, 
sale of the product and payment of consideration 
the object, an owner would be at the mercy pf a 
lessee and adjacent producers who might drain his 
land, while he would be exercising the right of for¬ 
feiture under the long drawn out procedure ofl the 
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common law. The right of the Secretary of the 
Interior here, is not strictly that of a lessor. His 
right to cancel this lease is not questioned or 
assailed from the angle of lack of authority, but 
simply from lack of a breach of the terms of the 
lease. 

THE NATURE OE THE SUIT BELOW 

This is strictly a proceeding for injunction. The 
principal, if not sole, question for consideration 
is the official power and authority of the Secretary 

i 

to decide, and the effect of his decision. If he had 
the power and authority, and reasonably and in 
good faith exercised it, the court will not interfere, 
review, or enjoin. It was exercised upon the con¬ 
struction of a lease, the execution of w'hich he super¬ 
vised, and must be presumed to have understood, 
because he officially approved it. Under its terms 
had the lessee paid all the royalty due the Indian 
Tribe? A mixed question of law T and fact, if the 

i 

meaning which is to be given to the language used 
therein is a question of law, otherwise a pure ques¬ 
tion of fact. Appellant points out neither arbi¬ 
trary, capricious action, fraud, or mala fides; he 
does not say the action was ultra vires —merely 
wrong—and does not meet with its approval. By 
the very statement of facts upon which the bill is 
based, and the effect of appellant’s argument, no 
doubt remains that some reasonable ground existed 

and exists for the Secretaries action. O'Brien v. 

•/ 

Lane 40 App. D. C. 493; Cox v. Hitclicock, 19 App. 
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D. C. 341; Redfield v. Windom, 137 U. S. 636; Riv¬ 
erside Oil Co. v. Hitchcock, 190 U. S. 316. The re- 
suit of this proceeding rests upon the same founda¬ 
tion and involves the same principles as would a 
proceeding in mandamus to require the Secretary 
to cancel the amount claimed as an unpaid balance. 

The lease is as yet uncancelled, though held sub¬ 
ject to cancellation. This condition has resulted 
from appellant’s act and through no fault of either 
the Osage Tribe of Indians or the Secretary of 
the Interior. In its present condition the super¬ 
vision of the lease is entirely vested in the Secre¬ 
tary, not the Court; it is in fieri before the Secre¬ 
tary until cancelled. The very terms of the lease 
provide against the necessity for a suit byr the 
Tribe to collect unpaid balances and place its con¬ 
trol, even to its cancellation, for the safeguarding 
of the interests of the Tribe, in the Secretaiy of 
the Interior. This proceeding is not a suit to 
restrain the commission of an illegal act. The 
right of the Secretary to act is admitted, but the 
correctness of his conclusion is denied. No fur¬ 
ther citation of cases need be made upon so fun¬ 
damental a proposition as that the correctness of 
a decision, made with authority by an administra¬ 
tive officer, can not be reviewed or interfered with 
through injunction. 

Premises considered it follows: 

(1) That the Secretary was acting within his 
authority in determining a default in the payment 
of rovaltv; 

%/ %f 7 
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Such action was conclusive and final, and binds 
the lessee, under penalty of cancellation of its lease, 
to pay the amount due thereunder; and 

Until such cancellation has been effected, the 
whole matter is one pending in the Department, and 
the courts have no authority thereover, in a pro¬ 
ceeding for injunctive relief. 

(2) In the event the Court should examine the 
case on its merits— 

The lease will be found to contain a stipulation 
requiring lessee to pay royalty on a minimum of 
ten million cubic feet of gas per day, annually, in 

i 

which event it is indebted under the terms thereof 
in the sum of $22,325.37; and 

The word “utilize” as used in the lease does 
not permit the deduction, from said minimum 
royalty, of the amount of fuel gas sold to drillers. 

Appellee contends that the lower court was cor¬ 
rect, and should be affirmed. 

E. O. Patterson, 

Solicitor Department of the Interior. 

O. H. Graves, 

Assistant to the Solicitor. 


APPENDIX 

Year Ending December 19, 1923 

Total Minimum for year- 

Gas “ utilized ” under Tidal Osage Co.'s construction 
of that word: 

Sold commercially_cu. ft— 2,585,054,000 

Used for operations_do- 718.397.000 


Cubic teti 
3,650,000,000 


Total “utilized 
Quantity not utilized- 


3,303, 451,000 


346, 549,000 


Minimum Royalty to Tribe 3 cents a thousand on 

10.000,000 c. f. a day or 3,650,000,000 for year_ 

Amounts paid by Tidal Co: 

30 Royalty on— 

2,5S5,054,000 cu. ft_$77,551.62 

346,549,000 cu. ft_ 10, 396.47 


$109,500.00 


Total paid_ 

Balance due Tribe- 

Year Ending December 19, 1925 

Total Minimum for year- 

Gas “ utilized ” under lessee's construc¬ 
tion: 

Sold commercially_3, 5S3, 797,000 

Used for operations_ 25, 7S2,000 


87,948.09 


21, 5pl. 91 

Cubic foot 
3, 650,000, 000 


Total utilized- 3,609,579,000 


Quantity not utilized_ 40,421,000 


Minimum royalty to Osage Tribe $0.03 per 1,000 on 

10,000,000 cu. ft. per day or 3,650,000,000 for year_ 

Amounts paid by Tidal Co: 

30 Royalty on— 

3,583.797,000 cu. ft_$107,513.91 

40,421,000 cu. ft_ 1,212.63 


$109, 500.00 


Total paid. 
Balance due Tribe_ 


108, 726. 54 


$7^3.46 


Summary : 

Due Tribe for year ending Dec. 19. 1923- 
Due Tribe for year ending Dec. 19, 1925. 

Total due_ 


$21,55 

77 

1. 91 
3.46 

$22,32 

1 

|5.37 


(29) 
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